Decision No. C02-1026

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-062CP

in the matter of the application of R&R transportation, inc., p.o. box 200246, denver, colorado 80220, for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire in call-and-demand limousine service.

Order Amending Decision No. R02-533 and Certificate of Public and Necessity PUC No. 55693 Pursuant to § 40-6-112, C.R.S.

Mailed Date:  September 18, 2002

Adopted Date:  August 28, 2002
I.
BY THE COMMISSION

Statement

This matter comes before the Commission for consideration of the Response to Decision No. C02-742 filed by R&R Transportation, Inc. (R&R), on August 5, 2002.  In that decision, the Commission requested a formal response from R&R regarding the proposed amendment of Certificate of Public Convenience and Necessity (CPCN) PUC No. 55693.  R&R urges that the CPCN need not be amended because the Commission decision granting the authority, Decision No. R01-533, is a binding legal document, and because public notice of the authority granted was properly issued.  Now being duly advised in the matter, we amend Decision No. R01-533, and hence we amend CPCN PUC No. 55693.

II.
DISCUSSION

A. Background

1. On February 16, 2001, R&R filed an application for a CPCN to operate as a common carrier by motor vehicle for hire. The Commission issued public notice of the application on February 26, 2001, which stated:

Transportation of

passengers and their baggage in call-and-demand limousine service

between all points in the City and County of Denver, Colorado, and between said points on the one hand, and all points within a 50-mile radius of the intersection of Colfax Avenue and Broadway, Denver, Colorado on the other hand.

RESTRICTION:

This application is restricted to providing transportation services to passengers 17 (seventeen) years of age or younger.

2. R&R thereafter filed various restrictive amendments in response to interventions by Golden West Commuter, LLC (Golden West) and SuperShuttle International Denver, Inc. (SuperShuttle), and to a letter of protest filed by Jody M. Cowen, doing business as Cowen Enterprises (Cowen Enterprises).  Pertinent to the current issue, R&R filed a restrictive amendment on May 9, 2001 in response to SuperShuttle’s intervention that stated R&R would restrictively amend the application to state, in part:

To providing service to and from all Hospitals, Clinics, Thearpy [sic] Centers, Rehab. Centers, Child Developement [sic] Centers, Schools, Day Care Centers and Agencies.  To all points within a 25 mile radius of Colfax and Broadway.

3. SuperShuttle found this amendment to be acceptable, and therefore withdrew its intervention.  Previous restrictive amendments satisfied the concerns of both Golden West and Cowen Enterprises.  Hence, Golden West also withdrew its intervention.

4. Because the application was therefore uncontested, the Administrative Law Judge (ALJ) hearing the case handled the matter under the Commission’s modified hearing procedures.  See § 40-6-109(5), C.R.S.  Finding that there existed a public need for R&R’s proposed services, and that R&R was financially and otherwise fit, the ALJ issued Decision No. R01-533, recommending that the Commission grant to R&R common carrier authority as follows:

The transportation of

passengers and their baggage in call-and-demand limousine service

between all hospitals, clinics, therapy centers, rehabilitation centers, child development centers, schools, and daycare centers and between said points on the one hand, and all points within a 25-mile radius of Colfax Avenue and Broadway in Denver, Colorado on the other hand.

RESTRICTIONS:  This certificate is restricted as follows:

1.
To providing transportation services to passengers under the age of 15 years of age or younger.

2.
Against service to or from Denver International Airport.

3.
Against service to, from, or between points in Jefferson County, Colorado.

4.
Against service to all airports within a 25-mile radius of the intersection of Colfax Avenue and Broadway in Denver, Colorado.

5.
Against service to Central City, and Black Hawk, Colorado casinos and hotels.

5. Pursuant to § 40-6-109(2), C.R.S., Decision No. R01-533 became effective as the decision of the Commission by operation of law on June 20, 2001, and the Commission issued CPCN PUC No. 55693 according to the terms of that decision.

6. On January 24, 2002, R&R filed applications for temporary and permanent extensions of CPCN PUC No. 55693, in order to remove Restriction No. 3, thus allowing R&R to provide services “to, from, or between points in Jefferson County, Colorado.”  While the “extension” applications only proposed removing this one restriction, the applications were publicly noticed on January 28, 2002 as follows:

Transportation of

passengers and their baggage, in call-and-demand limousine service,
between all hospitals, clinics, therapy centers, rehabilitation centers, child development centers, schools, and daycare centers, and between said points on the one hand, and all points within a 25-mile radius of Colfax Avenue and Broadway in Denver, Colorado, on the other hand.
RESTRICTIONS:  This Certificate is restricted as follows:

(1)
To providing transportation services to passengers under the age of 15 years of age or younger;

(2)
Against service to or from Denver International Airport;

(3)
Against service to all airports within a 25-mile radius of the intersection of Colfax Avenue and Broadway in Denver, Colorado; and

(4)
Against service to Central City, and Black Hawk, Colorado, casinos and hotels.

Hence, instead of merely stating the proposed changed or “extended” portion of CPCN PUC No. 55693, the public notice included the proposed “extended” CPCN in its entirety.

7. By Decision No. C02-298 in Docket No. 02A-043CP-Extension, issued March 19, 2002, the Commission, under modified procedures pursuant to § 40-6-109(5), C.R.S., granted to R&R the requested extension.
  Currently, CPCN PUC No. 55693 reads as stated above; the CPCN includes only four restrictions, but is otherwise identical to that originally granted.

B. Order Requesting Formal Response

8. By Decision No. C02-742, issued July 5, 2002, the Commission requested a formal response from R&R regarding our proposed amendment of CPCN PUC No. 55693 to read, in pertinent part:

between all hospitals, clinics, therapy centers, rehabilitation centers, child development centers, schools, and daycare centers in the City and County of Denver, and between said points on the one hand, and all points within a 25-mile[
] radius of Colfax Avenue and Broadway in Denver, Colorado on the other hand.

9. In proposing the addition of the words “in the City and County of Denver” we noted that the authority, as granted, appears to allow R&R to provide service to all hospitals, clinics, therapy centers, rehabilitation centers, child development centers, schools, and daycare centers anywhere in the State of Colorado, because this portion of the authority does not state any geographic boundaries.

10. This poses a problem because it is more territory than that originally requested by R&R and, more importantly, because it exceeds the geographic bounds of the original permanent application as noticed to the public (to wit, “between all points in the City and County of Denver, Colorado, and between said points on the one hand...”).  Further, we highlight that the proffered restrictive amendment at issue was explicitly directed at securing the withdrawal of SuperShuttle’s intervention.  Regardless of the breadth of SuperShuttle’s authority, we find it difficult to believe that any restriction of locations accompanied by an expansion of geographic area would somehow appease SuperShuttle or be a reasonable answer to SuperShuttle’s intervention.

11. Although the restrictive language, as granted by Decision No. R01-533, was modeled after a proposed amendment filed by R&R on May 9, 2001, such cannot change the fact that the public was never put on notice of such a grant of authority--contrary to Commission rules and pertinent statutes.  While it was certainly appropriate for the ALJ to model the granted authority closely after that requested by R&R, in this instance, the granted authority is decidedly more broad, geographically, than that area originally noticed to the public.

12. Section 40-6-108(2), C.R.S., states in part: “Notice of all applications ... shall be given to all persons, firms, or corporations who, in the opinion of the commission, are interested in, or who would be affected by, the granting or denial of any such application.”

13. Public notice serves a variety of important purposes.  First, and most simply, public notice allows those who “are interested in, or who would be affected by” the application to comment on or participate in the proceedings involving such application.  See Bd. of County Comm'rs of Larimer County v. Conder, 927 P.2d 1339, 1353 (Colo. 1996) (stating in regard to notice of zoning board hearings that “[t]he purpose of such publicity is to give fair warning to such persons so that they may appear at the public hearing and have an opportunity to be heard.  The meaning of the notice must be intelligible to the layman and any ambiguity is to be resolved in favor of the public”) (Kourlis, J., dissenting).

14. Further, beyond allowing those interested in an application to comment or participate, public notice gives the Commission the opportunity to more properly consider such applications under the applicable statutorily competitive or monopolistic standards.  See, e.g., § 40-10-105(2)(a), C.R.S. (setting forth regulated competition standard).  The information provided by an intervenor is often very valuable to such determinations.

15. Finally, public notice serves a very important function in safeguarding the due process interests of those transportation carriers already operating in Colorado.  C.f. Pub. Utils. Comm’n v. Colo. Motorway, Inc., 165 Colo. 1, 9-10, 437 P.2d 44, 47-48 (1968) (explaining due process concerns implicated when the Commission deprives a carrier of authority without proper notice of such impending action).

16. Because Decision No. R01-533 granted to R&R the authority to operate in a geographic area larger than that noticed to the public, that decision, and hence CPCN PUC No. 55693, are illegal.

17. Additionally, we note that were the Commission to grant to R&R the authority to serve the entire state, such would necessitate a finding that the public convenience and necessity requires or would require such services.  See § 40-10-104(1), C.R.S.  While Decision No. R01-533 stated that there was found a present or future need for the proposed services, from the circumstances evident from the record in this docket, we cannot believe that services throughout the entire state were ever contemplated.

C. R&R’s Response

18. Section 40-6-112, C.R.S., allows the Commission:

[A]t any time upon notice to the public utility affected, and after opportunity to be heard as provided in the case of complaints, [to] rescind, alter, or amend any decision made by it.  Any decision rescinding, altering, or amending a prior decision, when served upon the public utility affected, shall have the same effect as original decisions.

Pursuant to this section, the Commission issued the aforementioned Decision No. C02-742 on July 5, 2002, requesting a formal response from R&R.

19. In its Response, R&R urges the Commission that no re-noticing of its application is necessary.  It states that all persons, firms, and corporations who had an interest in, or would be affected by, a grant of the application had proper notification, by virtue of the fact that public notice of R&R’s extension applications, Docket Nos. 02A-043CP-Extension and 02A-043CP-Extension-TA, contained all the terms of CPCN PUC No. 55693, and not just the proposed “extended” portion.

20. While it is true that public notice of the extension applications contained all the terms of R&R’s already existing CPCN PUC No. 55693, with the exception of the Jefferson County restriction, this is not to say that the public was put on notice of anything other than the requested change in the CPCN.  Were an interested or affected person, firm, or corporation to contact the Commission regarding the extension applications, it would be unquestionable what R&R proposed to do pursuant to that application, that is to say that it would be clear that the majority of what was stated in the extension application had already been granted to R&R, and was no longer at issue.  The fact that there were no intervenors further supports this notion.

21. So, while the public notice in Docket Nos. 02A-043CP-Extension and 02A-043CP-Extension-TA included the terms of CPCN PUC No. 55693, as granted in Decision No. R01-533 in Docket No. 01A-062CP (minus the Jefferson County restriction), it did not publicly notice an application for the portion of the authority at issue here.  We therefore disagree with R&R when it urges that the public notice of the extension applications in Docket Nos. 02A-043CP-Extension and 02A-043CP-Extension-TA served as legally sufficient notice of the pre-existing terms of CPCN PUC No. 55693.

22. R&R further urges the Commission to recognize the legal significance of Decision No. R01-533, and therefore to not disturb it.  While we are aware of the consequences of that decision, we also are aware that, as granted, that decision, and the CPCN given to R&R pursuant to that decision, violate the law. Hence, pursuant to § 40-6-112, C.R.S., we amend Decision No. R01-553 and CPCN PUC No. 55693 to restrict the first portion of such to those locations within the City and County of Denver.

III.
CONCLUSION

B. Because we find that the authority granted in Decision No. R01-533, which led to CPCN PUC No. 55693, was illegal, we amend that decision, and hence the CPCN, to read as follows.

Transportation of

passengers and their baggage, in call-and-demand limousine service,
between all hospitals, clinics, therapy centers, rehabilitation centers, child development centers, schools, and daycare centers in the City and County of Denver, and between said points on the one hand, and all points within a 25-mile radius of Colfax Avenue and Broadway in Denver, Colorado, on the other hand.
RESTRICTIONS:  This Certificate is restricted as follows:

(1)
To providing transportation services to passengers under the age of 15 years of age or younger;

(2)
Against service to or from Denver International Airport;

(3)
Against service to all airports within a 25-mile radius of the intersection of Colfax Avenue and Broadway in Denver, Colorado; and

(4)
Against service to Central City, and Black Hawk, Colorado, casinos and hotels.

C. We note that the amendment does not affect the extension of the CPCN granted to R&R in Docket No. 02A-043CP-Extension because the authority, as hereby amended, is not the same portion as that which was extended in Decision No. C02-298.

D. Finally, we note that, should R&R now wish to file for an extension of CPCN PUC No. 55693 to include all those “hospitals, clinics, therapy centers, rehabilitation centers, child development centers, schools, and daycare centers” in the State of Colorado, it may do so following the proper procedures for doing so.

IV.
Order

A.
The Commission Orders That:

1. Decision No. R01-533, and therefore, Certificate of Public Convenience and Necessity PUC No. 55693, is amended to restrict the first portion of the granted authority to the City and County of Denver as follows:

Transportation of
passengers and their baggage, in call-and-demand limousine service,

between all hospitals, clinics, therapy centers, rehabilitation centers, child development centers, schools, and daycare centers in the City and County of Denver, and between said points on the one hand, and all points within a 25-mile radius of Colfax Avenue and Broadway in Denver, Colorado, on the other hand.

2. The rest of Certificate of Public Convenience and Necessity PUC No. 55693, as amended by Decision No. C02-298 in Docket No. 02A-043CP-Extension, remains the same.

3. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

4. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

August 28, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RAYMOND L. GIFFORD
________________________________


POLLY PAGE
________________________________


JIM DYER
________________________________

Commissioners
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Bruce N. Smith
Director
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� By Decision No. C02-127, issued February 7, 2002, the Commission denied R&R’s concomitant application for temporary authority.


� This portion of the requested authority was restrictively amended to read “within a 25-mile radius” instead of “within a 50-mile radius” in order to secure the withdrawal of one of the intervenors.  We note that a 25-mile radius of the intersection of Colfax Avenue and Broadway extends well beyond the City and County of Denver.  Thus even if the currently unrestricted portion were read to only include those locations within a 25-mile radius of the intersection of Colfax Avenue and Broadway, this, too, would extend beyond the “City and County of Denver” geographic range that was publicly noticed.


� The Commission may only authorize operations with a geographic scope up to and including the entire State of Colorado.


� As clarification, we note that the Commission did not, in Docket No. 02A-043CP-Extension, grant to R&R anything but the requested extension of CPCN PUC No. 55693.
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