Decision No. C02-1004

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-405CP-TA

THE APPLICATION OF Schafer-Schonewill & Associates, Inc., DOING BUSINESS AS Englewood Express &/or Wolf Express Shuttle, FOR TEMPORARY AUTHORITY TO CONDUCT OPERATIONS AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

COMMISSION ORDER DENYING
TEMPORARY AUTHORITY

Mailed Date:  September 11, 2002

Adopted Date:  August 28, 2002
I.
BY THE COMMISSION:

A. Statement

1. On August 7, 2002, Schafer-Schonewill & Associates, Inc., doing business as Englewood Express &/or Wolf Express Shuttle (Englewood Express), filed an application for temporary authority to conduct operations as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, in call-and-demand limousine service, between Denver International Airport, on the one hand, and on the other hand, all points in the following described areas: (A)  Beginning at the intersection of I-70 and Sheridan Boulevard, thence south on Sheridan Boulevard to Quincy Avenue, thence east on Quincy Avenue to Colorado Boulevard, thence north on Colorado Boulevard to Alameda Avenue, thence west on Alameda Avenue to Lowell Boulevard, thence north on Lowell Boulevard to I-70, thence west on I-70 to the point of beginning; (B)  Beginning at the intersection of I-70 and Sheridan Boulevard, thence north on Sheridan Boulevard to I-76, thence northeast on I-76 to I-270, thence southeast on I-270 to 56th Avenue, thence east on 56th Avenue to Buckley Road, thence north on Buckley Road to 88th Avenue, thence east on 88th Avenue, as extended, to E-470, thence south on E-470 to I-70, thence west on I-70 to the point of beginning; (C)  Beginning at I-70 and Colorado Boulevard, thence south on Colorado Boulevard to Quincy Avenue, thence east on Quincy Avenue to E-470, thence north on E-470 to I-70, thence west on I-70 to the point of beginning; (D)  Beginning at the intersection of Quincy Avenue and C-470, thence northwest on C-470 to Highway 285, thence southwest on Highway 285 to Highway 8, thence south on an imaginary line approximately 9 miles to a point, said point located at approximately Deer Creek Canyon Road, thence east along an imaginary line to the intersection of the Jefferson County-Douglas County boundary to C-470, thence east on C-470 to its intersection with County Line Road, thence east on County Line Road to University Boulevard, thence north on University Boulevard to its intersection with Quincy Avenue, thence west on Quincy Avenue to its point of beginning; (E) Beginning at the intersection of Quincy Avenue and University Boulevard, thence south on University Boulevard to County Line Road, thence east on County Line Road to I-25, thence south on I-25 to Lincoln Avenue, thence east on Lincoln Avenue to Jordan Road, thence north on Jordan Road to Arapahoe Road, thence west on Arapahoe Road to Potomac, thence south on Potomac, to Dry Creek Road, thence west on Dry Creek Road to Holly Street, thence north on Holly Street to Quincy Avenue, thence west on Quincy Avenue to its point of beginning; and (F)  Beginning at the intersection of Quincy Avenue and Peoria Street, thence south on Peoria Street to Arapahoe Road, thence east on Arapapoe Road to Jordan Road, thence south on Jordon Road to County Line Road, thence east on County Line Road to E-470, thence north on E-470 to Quincy Avenue, thence west on Quincy Street to its point of beginning.
2. Englewood Express also filed an emergency temporary authority application and a permanent authority application on August 7, 2002, to provide the above named service.

3. The Commission gave notice of the temporary authority application on August 12, 2002.

4. On August 9, 2002, Englewood Express filed an addendum to the application, requesting authority as follows: Transportation of passengers and their baggage in call-and-demand limousine service between Denver International Airport, on the one hand, and on the other hand, all points beginning at the intersection of I-70 and Lowell Boulevard, thence south on Lowell Boulevard to Colorado Boulevard, thence north on Colorado Boulevard to I-70 to the point of beginning.  Englewood Express did not include this portion of its requested service in the original application because it anticipated an order from this Commission in Docket No. 98A-445CP-Extension prior to our action on this application.  However, since the date of the filing of the addendum, a decision has been issued in Docket No. 98A-445CP-Extension.

5. Metro Taxi, Inc. (Metro), SuperShuttle International Denver, Inc. (SuperShuttle), Boulder Express, LLC, doing business as Boulder Express Shuttle (Boulder Express), and Nemarda Corp., doing business as Airport Boulevard Co. &/or ABC Shuttle (ABC Shuttle), filed interventions opposing the grant of this application.

6. SuperShuttle filed a Motion to Supplement Entry of Appearance and Notice of Intervention, along with that Supplement, on August 26, 2002.

7. Pursuant to § 40-6-120(1), C.R.S., the Commission is authorized to grant temporary authority when "there appears to be an immediate and urgent need to any point or within a territory having no carrier service capable of meeting such need."

8. Englewood Express must meet a two-fold test: first, that there is an immediate and urgent need for the transportation services, and second, that there is no existing carrier capable of meeting the need.  If Englewood Express fails to meet either test, the application must be denied.

B. Findings of Fact

9. Metro is authorized by Certificate of Public Convenience and Necessity (CPCN) PUC No. 1481 to provide taxi service between all points in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson, State of Colorado.  As a provider of taxicab services, Metro’s authority does not  directly conflict with that sought in this temporary authority application.  See 4 Code of Colorado Regulations (CCR) 723-1-65(b)(2)(A).  However, because it operates in the same geographic area as that requested by Englewood Express, Metro has a “substantial interest in the subject matter of a proceeding,” and may thus request permissive intervention.  4 CCR 723-1-64(b)(1).

10. We note as background that in Decision No. C02-874, we did not allow Metro to intervene by permission in Englewood Express’ emergency temporary authority application docket.  In that decision, we stated that in part because “the emergency temporary authority seeks to merely fill in the gaps left by the SuperShuttle problems, and not to expand services in the area in detriment to other carriers,” we would not allow Metro to intervene either by right or by permission.

11. In this instance, the Commission recognizes that a grant of temporary authority is more durable, and therefore possibly more apt to be detrimental to existing carriers, than a grant of emergency temporary authority.  While the Commission, by means of granting to Englewood Express and other carriers emergency temporary authority, explicitly sought to “maintain the status quo,” here, we recognize the possibility of something more, and therefore grant Metro leave to intervene by permission.

12. Boulder Express is authorized by CPCN PUC No. 53166 to provide call-and-demand limousine service between points in eastern Boulder County, on the one hand, and Denver International Airport, on the other hand.  Boulder Express is authorized by CPCN PUC No. 54008 to provide scheduled and call-and-demand limousine service between points in the northern Denver metropolitan area, on the one hand, and Denver International Airport, on the other hand.  Because its authority directly overlaps with that sought here, Boulder Express is properly an intervenor by right.

13. ABC Shuttle is authorized by CPCN PUC No. 25810 to provide scheduled service between hotels and motels in the eastern Denver metropolitan area, on the one hand, and Denver International Airport, on the other hand.  While centered in the same geographic area, this scheduled service authority does not directly overlap that service sought by Englwood Express.  However, for the reasons stated, supra, with regard to Metro, we grant ABC Shuttle leave to intervene permissively.

14. SuperShuttle is authorized by CPCN PUC No. 55686 to provide scheduled and call-and-demand limousine service between Denver International Airport, on the one hand, and most points in the Denver metropolitan area, on the other hand.  Because its authority directly overlaps with that sought here, SuperShuttle is properly an intervenor by right.

15. Englewood Express filed this application as a result of the recent driver contracting problems incurred by SuperShuttle.

16. Englewood Express was granted emergency temporary authority by Decision No. C02-874 to conduct operations as a common carrier by motor vehicle for hire for the same service named in its temporary application for a period of 30 days from the Mailed Date, August 13, 2002, of Decision No. C02-874.
17. The only document filed in support of this application is a newspaper article that was published in the Rocky Mountain News on August 8, 2002.  This article discusses the difficulties SuperShuttle was going to incur in providing service between points in the Denver metropolitan area and Denver International Airport after 66 of 67 its drivers refused to sign a new contract.

18. Englewood Express did not file any additional documents or information to support the temporary authority application.

19. However, the ability of SuperShuttle to provide service between points in the Denver metropolitan area and Denver International Airport has changed since the filing of this application on August 7, 2002.  SuperShuttle states in its Intervention and Supplement that it has fully restored its call-and-demand limousine service, there is no immediate and urgent need by the public for the temporary call-and-demand limousine service Englewood Express seeks in this application.  Englewood Express has not filed any documents to refute SuperShuttle’s claims that it is providing adequate call-and-demand limousine service between Denver International Airport and the areas named in this application.

20. Englewood Express has the burden in this application to prove to the Commission those requirements of § 40-6-120, C.R.S. 
See § 24-4-105(7), C.R.S. (“Except as otherwise provided by statute, the proponent of an order shall have the burden of proof.”); see also, e.g., Pub. Serv. Co. of Colo. v. Shaklee, 759 P.2d 774, 776 (Colo. App. 1988), (“[T]he burden of showing public convenience and necessity must include a showing before the Commission that the proposed extension will not duplicate existing services and that the existing services are substantially inadequate to meet the public need.”), rev’d on other grounds, 784 P.2d 314 (Colo. 1989).  Englewood Express has not met this burden.

21. We make particular note of this burden, and Englewood Express’ failure to meet such, because of the irregular nature of this docket and several related dockets.  In Decision No. C02-874, in which we granted Englewood Express’ emergency temporary authority application, we stated that Englewood Express’ applications stem “from driver contracting problems incurred by SuperShuttle...As of August 7, 2002, because of a contract dispute, 66 of SuperShuttle’s 67 drivers, along with their vehicles, were not providing service.”

22. In Decision No. C02-874, and the related Decision Nos. C02-875 and C02-876, the Commission found that an emergency need for the requested transportation services existed due to the problems at SuperShuttle.

23. However, in regard to the current application, we find that Englewood Express has not, on the basis of one newspaper article from August 8, 2002, proved that there is an immediate and urgent need for its proposed services.

C. Conclusions

24. An immediate and urgent need for the requested transportation services has not been shown to exist.

25. This application for temporary authority is not in the public interest.

26. The denial of this application creates no presumption about the final disposition of the permanent authority application.  The permanent authority application will be determined on the evidence presented using the statutory criteria.

II.
ORDER

A.
The Commission Orders That:

27. The application for temporary authority filed by Schafer-Schonewill & Associates, Inc., doing business as Englewood Express &/or Wolf Express Shuttle, is denied.

28. The Motion to Supplement Entry of Appearance and Notice of Intervention filed by SuperShuttle International Denver, Inc., is granted.  Response time to this Motion is waived.

29. Metro Taxi, Inc., may intervene by permission.

30. Nemarda Corp., doing business as Airport Boulevard Co. &/or ABC Shuttle, may intervene by permission.

31. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

32. This Order is effective on its Mailed Date.

B.
ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING
 

August 28, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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Bruce N. Smith
Director
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