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HOME BUILDERS ASSOCIATION OF METROPOLITAN DENVER,


COMPLAINANT,

V.

PUBLIC SERVICE COMPANY OF COLORADO,


RESPONDENT.

Order Clarifying Language
in Decision No. C02-687

Mailed Date:  September 6, 2002

Adopted Date:  July 17, 2002

I.
BY THE COMMISSION

A. Statement

On July 9, 2002, Public Service Company of Colorado (Public Service) filed a pleading with the Commission entitled Application of Public Service Company of Colorado for Rehearing, Reargument and Reconsideration or, in the Alternative, Request for Clarification.  In the pleading, Public Service cited what it felt were several points of error regarding our Decision No. C02-687 and requested rehearing, reargument, or reconsideration (RRR) or in the alternative, clarification of our language remanding the matter back to the Administrative Law Judge (ALJ) for further findings.  Now, being duly advised in the premises, we construe the pleading as a request for clarification, and further explain our findings consistent with the discussion below.

B. Background

1. This matter arose from a formal complaint filed by Home Builders Association (HBA) on February 1, 2001.  The complaint alleged that Public Service violated its Service Lateral Connection and Distribution Main Extension Policy, Colorado PUC No. 6 Gas (Gas Extension Policy) by failing to update the construction allowance in the tariff.  According to the complaint, Public Service violated its tariff by failing to file a new construction allowance with the Commission within 30 days following a final decision in its last rate proceeding.  The complaint further alleged that Public Service failed to review and recalculate the construction allowance every year since 1996, as required in its tariff, and failed to seek a waiver of the filing from the Commission.

2. HBA requested that the Commission order reparations pursuant to § 40-6-119, C.R.S., to any customers who may have paid excessive charges for new gas extensions as a result of Public Service’s failure to file an updated construction allowance.  HBA also requested interest on any excessive charges and an award of attorney’s fees and costs.

3. After a hearing on the complaint, the ALJ found that although Public Service violated its tariff by failing to update the $360 construction allowance,
 HBA was not entitled to reparations because it failed to meet its burden of proof under § 40-6-119(1), C.R.S., to show that Public Service charged an excessive or discriminatory amount for gas extensions.  Additionally, the ALJ held that the prohibition against retroactive ratemaking and the filed rate doctrine prohibited Public Service from retroactively recalculating and adjusting its construction allowance.  

4. In Decision No. C02-687, issued June 19, 2002, granting the parties’ exceptions in part and denying in part, we overturned the ALJ’s Recommended Decision in part.  We held that HBA had standing to bring the complaint action under § 40-6-119(1), C.R.S., and that the prohibition against retroactive ratemaking and the filed rate doctrine were not bars to an award of reparations here.  Because the ALJ had heard extensive testimony from the parties as to what the correct, annual construction allowance should have been since 1996, we determined he was in a better position than us to determine the viability of the current $360 allowance.  We therefore remanded the matter back to the ALJ for a determination as to what the correct construction allowance should have been since last approved by the Commission in 1996 and whether an award or reparations, attorney’s fees, and costs was appropriate.

5. In its application for RRR or in the alternative, request for clarification, Public Service makes extensive argument regarding our analysis of the applicability of the filed rate doctrine and the prohibition against retroactive ratemaking in Decision No. C02-687.  Public Service finds fault with our analysis and requests RRR of our order, or in the alternative, clarification of the issues to be addressed upon remand to the ALJ.  

6. Now, being duly advised in the premises, we construe the pleading as a request for clarification and grant the request.

C. Analysis

The application for RRR is premature and inappropriate at this time.  The process for review of Commission decisions is generally found at § 40-6-101, C.R.S. et seq.  Under § 40-6-109(2), C.R.S., “[t]he Commission upon its own motion may and where exceptions are filed shall reconsider the matter, either upon the same record or after further hearing, and such recommended decision shall thereupon be stayed 

or postponed pending final determination thereof by the commission.”  Additionally, § 40-6-114(1), C.R.S., provides:

After a decision has been made by the commission or after a decision recommended by an individual commissioner or administrative law judge has become the decision of the commission, as provided in this article, any party thereto may within twenty days thereafter, or within such additional time as the commission may authorize upon request made within such period, make application for rehearing, reargument or reconsideration of the same or of any matter determined therein.

Finally, § 24-4-105(15)(b), C.R.S., provides that:

The findings of evidentiary fact, as distinguished from ultimate conclusions of fact, made by the hearing officer shall not be set aside by the agency on review of the hearing officer’s initial decision unless such findings of evidentiary fact are contrary to the weight of the evidence.  An agency may remand the case to the administrative law judge or the hearing officer for such further proceedings as it may direct, or it may affirm, set aside, or modify the order or any sanction or relief entered therein, in conformity with the facts and the law.

7. An application for RRR is typically reserved for a Commission decision upon its own motion or a decision made after reconsideration upon the filing of exceptions by the parties.  Here, we merely remanded the case back to the ALJ for additional findings regarding the possible award of reparations.  We did not make a final decision in this matter subject to an application for RRR.  The Colorado Supreme Court affirmatively upheld this interpretation in State Personnel Board v. District Court In and For the City and County of Denver, 637 P.2d 333 (1981).  There, when respondent appealed a hearing officer’s decision not to grant respondent’s request for a stay, the court, in determining when an agency decision is ripe for judicial review held that “the decision of the agency (other than a remand for further proceedings) described in section 24-4-105(15(b), C.R.S. ... is the final agency action subject to judicial review under section 24-4-106(2), C.R.S. (emphasis added)”  In Denver-Laramie-Walden Truck Line, Inc., v. Denver-Fort Collins Freight Service, Inc., 156 Colo. 366, 58 P.U.R.3d 136 (1965) the court held that “[w]here administrative remedies are provided by statute, the statutory procedure must be followed when the matter complained of is within the jurisdiction of the administrative authority.  Unless the administrative remedies are exhausted, it can never be known but that a correction would ensure if the administrative authority were given full opportunity to pass upon the matter.”  (citation omitted)  Because an application for RRR is premature at this juncture, we construe Public Service’s pleading as a request for clarification.

8. Public Service requests clarification of language in our order that its construction allowance rates were excessive or discriminatory from October 1, 1996 to the present and as a result, HBA is due reparations under § 40-6-119, C.R.S.  We agree with Public Service that clarification of our decision is in order.  

9. We agreed with the ALJ that Public Service violated its tariff and failed to update its construction allowance from October 1, 1996 to the present.  We also held that HBA had standing to bring this complaint action.  However, we disagreed with the ALJ’s analysis that the filed rate doctrine and the prohibition against retroactive ratemaking barred any award of reparations due under § 40-6-119, C.R.S.  We clarify the language of our Decision No. C02-687 to indicate that this matter is remanded to the ALJ for a determination of whether and to what extent due reparations may be awarded taking into consideration:  (1) the extent of Public Service’s obligations under its tariff; (2) whether the $360 construction allowance rate was excessive or discriminatory under § 40-6-119(1), C.R.S., for each year from October 1, 1996 to the present; (3) whether HBA satisfied its burden of proof that its method of calculating reparations is proper; (4) any statute of limitation issues; and (5) to determine whether to award attorney’s fees and interest to HBA.

II.
order

A.
The Commission Orders That:

10. The pleading filed by Public Service Company of Colorado is construed as a request for clarification of Commission Decision No. C02-687.

11. The language of Commission Decision No. C02-687 is clarified consistent with the discussion above.

12. This Decision is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

July 17, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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� This $360 construction allowance was the last figure approved by the Commission.  
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