Decision No. C02-0942
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-410CP-TA

THE APPLICATION OF Flying Eagle Express Shuttle Service, Inc. FOR TEMPORARY AUTHORITY TO CONDUCT OPERATIONS AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

COMMISSION ORDER DENYING
TEMPORARY AUTHORITY

Mailed Date:  September 12, 2002

Adopted Date:  September 10, 2002
I. BY THE COMMISSION:

A. Statement

1. On August 22, 2002, Flying Eagle Express Shuttle Service, Inc. (Flying Eagle), filed an application for temporary authority to conduct operations as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, in scheduled service, between Denver International Airport, on the one hand, and on the other hand:  (1) all hotels within the City and County of Denver, State of Colorado; and (2) all hotels within a one-mile radius of the intersection of Denver Tech Center Boulevard and Denver Tech Center Parkway, Denver Colorado.  This application is restricted to providing service to hotels having a minimum of 150 rooms.

2. The Commission gave notice of the application on August 26, 2002.

3. Metro Taxi, Inc. (Metro), SuperShuttle International Denver, Inc. (SuperShuttle), and Nemarda Corp., doing business as Airport Boulevard Co. &/or ABC Shuttle (ABC Shuttle), filed interventions opposing the grant of this application.

4. Pursuant to § 40-6-120(1), C.R.S., the Commission is authorized to grant temporary authority when "there appears to be an immediate and urgent need to any point or within a territory having no carrier service capable of meeting such need."

5. Flying Eagle must meet a two-fold test: first, that there is an immediate and urgent need for the transportation services, and second, that there is no existing carrier capable of meeting the need.  If Flying Eagle fails to meet either test, the application must be denied.

B. Findings of Fact

6. Metro is authorized by CPCN PUC No. 1481 to provide taxi service between all points in the Counties of Adams,  Arapahoe, Boulder, Denver, Douglas, and Jefferson, State of Colorado.  As a provider of taxicab services, Metro’s authority does not directly conflict with that sought in this temporary authority application.  See 4 Code of Colorado Regulations (CCR) 723-1-65(b)(2)(A).  However, because it operates in the same geographic area as that requested by Flying Eagle, Metro has a “substantial interest in the subject matter of a proceeding,” and may thus request permissive intervention.  4 CCR 723-1-64(b)(1).

7. We note as background that in Decision No. C02-0875, in Flying Eagle’s emergency temporary authority application we did not allow Metro to intervene by permission.  In that decision, we stated that in part because “the emergency temporary authority seeks to merely fill in the gaps left by the SuperShuttle problems, and not to expand services in the area in detriment to other carriers,” we would not allow Metro to intervene either by right or by permission.

8. In this instance, however, the Commission recognizes that a grant of temporary authority is more durable, and therefore possibly more apt to be detrimental to existing carriers, than a grant of emergency temporary authority.  While the Commission, by means of granting to Flying Eagle and other carriers emergency temporary authority, explicitly sought to “maintain the status quo,” here, we recognize the possibility of something more, and therefore grant Metro leave to intervene by permission.

9. ABC Shuttle is authorized by CPCN PUC No. 25810 to provide scheduled service between hotels and motels in the eastern portion of the City and County of Denver, on the one hand, and Denver International Airport, on the other hand.  Because its authority directly overlaps with that sought here, ABC Shuttle is properly an intervenor by right.

10. SuperShuttle is authorized by CPCN PUC No. 55686 to provide scheduled service between Denver International Airport, on the one hand, and hotels with more than 50 rooms in the City and County of Denver, on the other hand.  Because its authority directly overlaps with that sought here, SuperShuttle is properly an intervenor by right.

11. Ten letters were filed in support of this application.  Two of the letters were signed by employees of hotels located in downtown Denver.  The remaining eight letters were signed by employees of hotels located in Englewood and Greenwood Village, Colorado.  The authors of the letters generally state that a need exists for another shuttle service to and from DIA and that the existing carriers do not provide acceptable customer service.  However, none of the authors of the letters name any specific occurrence that indicates an immediate or urgent need for service to or from DIA.

12. A review of the geographic location of the eight hotels in Greenwood Village and Englewood that filed support letters for this application indicates that they are located outside of the one-mile radius of the intersection of Denver Tech Center Boulevard and Denver Tech Center Parkway named in this application.  Also, calls made to these eight hotels regarding the number of guest rooms of each hotel, reveals that only the two Marriott hotels have more than 150 guest rooms and thus meet the requirement of the restriction that service will only be provided to hotels that have more than 150 guest rooms.  Therefore most of the letters do not evidence a need for service within the area Flying Eagle seeks to serve.

C. Conclusions

13. An immediate and urgent need for the requested transportation services has not been shown to not exist, and it has not been shown that no other carrier is capable of providing the service.

14. This application for temporary authority is not in the public interest.

15. The denial of this application creates no presumption about the final disposition of the permanent authority application.  The permanent authority application will be determined on the evidence presented using the statutory criteria.

II. ORDER

A. The Commission Orders That:

16. The application for temporary authority filed by Flying Eagle Express Shuttle Service, Inc. is denied.

17. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

This Order is effective on its Mailed Date.

B. ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING 
September 10, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________
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JIM DYER
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Bruce N. Smith
Director
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APPLICANT:

Flying Eagle Express Shuttle Service, Inc.
13024 East Alaska Place
Aurora, CO  80012
APPLICANT'S ATTORNEY:
I.H. Kaiser
Berenbaum, Weinshienk & Eason, P.C.
370 17th Street, Suite No. 2600
Denver, CO  80202
INTERVENOR:
Metro Taxi, Inc.
5909 East 38th Avenue
Denver, CO  80207
INTERVENOR'S ATTORNEY:
Charles M. Williams
CHARLES M. WILLIAMS, P.C.
303 E. 17th Ave., Suite No. 888
Denver, CO  80203
INTERVENOR:
SuperShuttle International Denver, Inc.
4929 Ironton Street
Denver, CO  80239
INTERVENOR’S ATTORNEY:
Richard L Fanyo
Dufford & Brown, PC
1700 Broadway, Suite No. 1700
Denver, CO  80290
INTERVENOR:
Nemarda Corp.
dba Airport Boulevard Co. &/or ABC Shuttle
10340 E. Jewell Ave., Unit 76
Denver, CO  80231-3543
INTERVENOR'S ATTORNEY:
Charles J. Kimball
Kimball & Nespor, P.C.
5400 Ward Road, Building III, Suite No. 150
Arvada, CO  80002
ROUTE:

6, 60, all PUC staff, including staff that may be listed as parties, received this decision electronically.
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