Decision No. C02-931

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-075CP

in the matter of the application of sonrisas, Inc. P.o. box 40598, denver, co 80204 for a certificate of public convenience and necessity to operate as a COMMON carrier by motor vehicle for hire.

Decision Granting Request to Respond to the Joint Response of Metro Taxi, Inc., and Kids Wheels, LLC and Denying Exceptions

Mailed Date:  August 28, 2002

Adopted Date:  July 24, 2002

I.
BY THE COMMISSION:

Statement

This matter comes before the Commission for consideration of Exceptions to Decision No. R02-670 (Recommended Decision) filed by Sonrisas, Inc. (Sonrisas), on July 3, 2002.  In that decision, the Administrative Law Judge (ALJ) recommended the denial of Sonrisas’ application.  Sonrisas now alleges that the ALJ wrongfully relied upon certain perjurious testimony presented by Intervenor Kids Wheels, LLC (Kids Wheels).  Sonrisas further alleges that the ALJ improperly ignored testimony regarding the advertising practices of Kids Wheels and Intervenor Ida R. Garcia, doing business as Specialty Transport (Specialty Transport).  Metro Taxi, Inc. (Metro), and Kids Wheels filed a Joint Response
 on July 12, 2002.  Sonrisas filed a Request to Respond to that Joint Response on July 19, 2002, and then fax-filed that Reply
 on July 23, 2002.  Now being duly advised in the matter, we grant Sonrisas’ Request to Respond to the Joint Response, and deny Sonrisas’ Exceptions.

II.
DISCUSSION

A. Background

1. On February 8, 2002, Sonrisas filed an application for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the transportation of:

passengers and their baggage, in call-and-demand limousine service,

between all points within the area beginning at the intersection of Tower Road and 120th Avenue, Adams County, State of Colorado, then south along Tower Road, as extended, to its intersection with County Line Road, as extended, then west along County Line Road, as extended, to its intersection with Indiana Street, as extended, then north along Indiana Street, as extended, to its intersection with 120th Avenue, then east along 120th Avenue, as extended to the point of beginning.

RESTRICTIONS:

(1)
to providing transportation service to passengers that are 17 years of age or younger; and

(2)
against providing any transportation service that originates or terminates at Denver International Airport.

Kids Wheels, Specialty Transport, and Metro (collectively, Intervenors) all filed interventions in the matter.

2. The matter was heard on June 6, 2002.  Sonrisas presented the testimony of Christina Sandoval, Cheryl Lucero-Torres, Stacey Gurule, Graciela Cabral-Delgado, Ruth Dillon, Lois Schreiner, and Linda Mendiola, Sonrisas’ Chief Operating Officer.  Intervenors presented the testimony of Ida Garcia, Beverly Braton, and Roxanne Rodriquez.  Exhibits 1 through 4 were admitted into evidence.  At the conclusion of the hearing, the parties presented closing arguments.  The ALJ issued the Recommended Decision on July 13, 2002.

3. Sonrisas proposes to operate a transportation service for children aged 17 or younger that would target working or single parents that need assistance getting their children to and from school and daycare related activities, specifically within the Spanish-speaking community.  In the Recommended Decision, the ALJ noted Ms. Mendiola’s business development training
 and market research regarding a need for such a service, and Sonrisas’ plan to hire Spanish-speaking drivers and staff, and to train them to effectively communicate with children.
  Sonrisas presented testimony of its insurance agent, Ms. Schriever, who stated that Sonrisas is positioned to secure insurance upon receiving authority to operate.  No party presented evidence either in support of, or challenging, Sonrisas’ financial ability to operate.

4. In the Recommended Decision, the ALJ recounted the testimony of Ms. Mendiola’s daughter, Ms. Sandoval, and of Ms. Gurule and Ms. Cabral-Delgado.  All three witnesses expressed a need for services such as those proposed by Sonrisas.  However, all three conceded that they were unaware of the services provided by Intervenors.  Ms. Cabral-Delgado, as a non-native English speaker, expressed a need for services that advertise in Spanish language directories, and that can communicate in Spanish.  She noted, however, that she consults English language yellow page directories as a back-up when necessary.  Ms. Mendiola additionally testified that some parents and day-care facility providers had expressed a need for those services proposed by Sonrisas.  As noted in the Recommended Decision, however, these expressions of need are hearsay, and we therefore accord them little weight.

5. Kids Wheels provides transportation as a common carrier for children aged 17 or younger between all points in generally the same area as that requested by Sonrisas.  It employs two individuals fluent in Spanish.  Kids Wheels advertises in the Denver edition of the Yellow Pages, but it does not advertise in the Spanish language Yellow Pages.

6. Metro is a common carrier by taxicab serving points within the Denver metropolitan area.  Metro presented the testimony of Ms. Rodriquez of R&R Transportation, Inc. (R&R Transportation).  R&R Transportation holds authority to transport passengers under the age of 15 between hospitals, clinics, therapy centers, rehabilitation centers, child development centers, schools, daycare centers, and other points in the Denver area.  It currently utilizes only one vehicle but Ms. Rodriquez testified that R&R Transportation has the capacity to serve additional passengers.

7. Specialty Transport provides common carrier service within the City and County of Denver.  Specialty Transport’s authority allows it to only provide service for clients of certain entities named in its certificate as well as to and from daytime psychological services.  Specialty Transport also advertises in the Denver edition of the Yellow Pages.

8. Upon review of the evidence, the ALJ, employing the applicable standard of “regulated monopoly,” determined that Sonrisas had not met its burden to show that:  (1) a public need for the proposed service exists; and (2) the service provided by existing carriers in the area is “substantially inadequate.”  See Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996); Yellow Cab Coop. Ass’n v. Pub. Utils. Comm’n, 869 P.2d 545, 548 (Colo. 1994).  In so finding, the ALJ stated that “it was not Sonrisas’ contention that existing child transport providers were rendering inadequate service” but rather that “Sonrisas’ primary contention [was] that existing carriers are not adequately notifying the public of the availability of their services through advertising or other means.”  The ALJ concluded that “[w]hile a carrier’s decision not to advertise its service in a certain way may constitute a bad business practice, it does not form the basis for an inadequacy finding under applicable law.”  Because of this, the ALJ recommended that we deny Sonrisas’ application.

B. Request to Respond to Joint Response of Metro Taxi, 
Inc. and Kids Wheels, LLC

As a preliminary matter, we address Sonrisas’ Request to Respond to Joint Response of Metro Taxi, Inc., and Kids Wheels, LLC.  Finding good cause shown, we grant this request and incorporate the issue addressed in that Reply, below.

Sonrisas’ Exceptions

(1) Sonrisas sets forth two interrelated arguments.  First, Sonrisas contends that the ALJ essentially ignored certain evidence regarding Intervenors’ listings in certain telephone directories as well as the Internet.  Sonrisas maintains, as it did at hearing, that this testimony amounts to proof that Intervenors are providing services that are “substantially inadequate” because they are not “adequately” reaching many customers, especially Spanish-speaking customers, in the area.  Sonrisas therefore contends that the ALJ erred in stating that it had not met its burden of proving the substantial inadequacy of Intervenors’ services.

(2) Metro and Kids Wheels urge that Intervenors’ listings in various telephone directories, and their advertising practices in general, do not bear on the substantial adequacy or inadequacy of their services to the public, but merely on legally irrelevant business decisions.

(3) The doctrine of regulated monopoly governs the resolution of this application.  See Boulder Airporter, 918 P.2d at 1121.  “Pursuant to this doctrine, an application for authority to operate a motor vehicle service must show ‘that the public convenience and necessity require such service.’  However, before making a finding of public convenience and necessity, the [Commission] must determine that the existing service is substantially inadequate.”  Id. (citations omitted).

(4) In this case, Sonrisas presented three witnesses that testified there was a need for those services proposed in the application.  However, all three of those witnesses also testified that they were previously unaware of the services offered by Intervenors, services that are in most respects identical to those proposed by Sonrisas.  Because those witnesses had never previously used Intervenors’ services, they were unable to offer any opinions as to the adequacy or inadequacy of the services provided.  The only other purported “need” or “inadequacy” testimony Sonrisas presented was that relating to Intervenors’ advertising practices.  As noted above and as aptly stated by the ALJ, the evidence presented regarding Intervenors’ advertising practices, wise or not, did not amount to a showing of “substantially inadequate” services.

a. Perjury

(5) In the second portion of Sonrisas’ Exceptions, it contends that, in testifying at the hearing, Ms. Braton of Kids Wheels committed perjury when she stated that Kids Wheels was “listed” with the Better Business Bureau (BBB).  Along with its Exceptions, Sonrisas includes a signed letter from the BBB’s Vice President for Public Affairs stating that Kids Wheels is not included in that organization’s Denver metropolitan area listings.  Sonrisas suggests that because of this alleged perjury, the ALJ was not presented with all the information necessary to make his decision in the matter.

(6) In their Joint Response, Metro and Kids Wheels insist that the perjury allegation is unfounded because Ms. Braton’s response to the question of whether Kids Wheels was “listed” with the BBB was based on calls received by the BBB approximately two years ago regarding a complaint.  “If they were not so listed, she reasoned, why would they contact her regarding a complaint?”

(7) In its Reply, Sonrisas points out what it considers another instance of perjury.  As evidenced by a portion of transcript filed by Sonrisas, Ms. Braton stated at hearing that if one called the BBB, “[t]here would be no complaints [against Kids Wheels].”  As noted above, in the Joint Response, Kids Wheels now claims to have received word of a complaint through the BBB.  While this Commission certainly does not condone the making of inconsistent statements, even an allegation of this magnitude does not overcome the fact that Sonrisas has not proven its case.

(8) As stated, supra, Sonrisas had the burden of proving at hearing that the service provided by existing carriers were “substantially inadequate.”  See Boulder Airporter, 918 P.2d at 1121.  The ALJ found that Sonrisas had not met this burden mainly because Sonrisas focused its attacks on Intervenors’ advertising capabilities instead of their service capabilities.

(9) The offense of perjury requires that a person “in any official proceeding [] knowingly makes a materially false statement, which he does not believe to be true, under an oath.”  § 18-8-502, C.R.S.  In this case, we find no cause to pursue a perjury charge.  In regard to both the first and the second alleged instances of perjury, Sonrisas has not convinced us that Ms. Braton knowingly made false statements.  Such is not to say decisively that this is not the case, but only that we have no proof of such.

(10) More importantly, however, we find that neither the first nor the second statement was “materially false,” as required by § 18-8-502, C.R.S.  “‘Materially false statement’ means any false statement, regardless of its admissibility under the rules of evidence, which could have affected the course or outcome of an official proceeding, or the action or decision of a public servant, or the performance of a governmental function.”  § 18-8-501(1), C.R.S.

(11) In this case, we find that neither statement alone, nor the two of them combined, could have affected the outcome of the hearing; the statements are therefore not “materially false.”  That is to say that, hypothetically, had the ALJ heard that Kids Wheels was not listed with the BBB or that Kids Wheels had received word of a complaint two years ago, or even both of these pieces of information, such information would not have altered the outcome of this application.  While the alleged false statement regarding a complaint received by Kids Wheels and, to a lesser extent, the issue of listing with the BBB, is germane to the issue of the “substantial inadequacy” of Intervenors’ services, they alone are not enough to meet the burden under the regulated monopoly standard.

(12) While the Commission applauds Sonrisas’ attempts at providing an operation aimed at a population that it perceives as under-served, the evidence presented at hearing does not merit granting of the requested Commission authority.  We reiterate that, while a carrier’s advertising practices are relevant to the issue of their business success, it is only to a lesser extent that they reflect on the adequacy of that carrier’s services.

III.
Conclusion

For the reasons stated above, we deny the Exceptions filed by Sonrisas.  We adopt the recommendation of the ALJ in its entirety.

IV.
orde r

A.
The Commission Orders That:

9. The Request to Respond to the Joint Response of Metro Taxi, Inc., and Kids Wheels, LLC filed by Sonrisas, Inc., is granted.

10. The Exceptions to Decision No. R02-670 filed by Sonrisas, Inc., are denied.

11. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

12. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
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� The parties entitled this document a Joint Reply.


� Sonrisas entitled this Reply document Findings in the Joint Reply of Metro and Kids Wheels.


� Ms. Lucero-Torres testified as to Ms. Mendiola’s completion of a 12-week business development course at Mi Casa Women’s Resource Center.


� Ms. Dillon testified that she was hired to provide this training for Sonrisas employees.


� The ALJ additionally noted that Sonrisas may already provide certain types of transportation without the necessity of obtaining Commission authority.  See § 40-10-116(1), C.R.S. (“Nothing in this article shall be construed as prohibiting the following: ... (b) Transportation of children to and from school, school-related activities, or school-sanctioned activities.”).
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