Decision No. C02-0875

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-410CP-ETA
THE APPLICATION OF Flying Eagle Express Shuttle Service, Inc. FOR EMERGENCY TEMPORARY AUTHORITY TO CONDUCT OPERATIONS AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

COMMISSION ORDER GRANTING
EMERGENCY TEMPORARY AUTHORITY

Mailed Date:  August 13, 2002

Adopted Date:  August 9, 2002
I. BY THE COMMISSION:

Statement, Findings and Conclusions

1. On August 8, 2002, Flying Eagle Express Shuttle Service, Inc. (Flying Eagle), filed an application for emergency temporary authority to conduct operations as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, in scheduled service, between Denver International Airport, on the one hand, and on the other hand:  (1) All hotels within the City and County of Denver, State of Colorado; and (2) All hotels within a one-mile radius of the intersection of Denver Tech Center Boulevard and Denver Tech Center Parkway, Denver Colorado.  This application is restricted to providing service to hotels having a minimum of 150 rooms.

2. Metro Taxi, Inc. filed an intervention to this application.

3. Pursuant to § 40-6-120(1), C.R.S., the Commission is authorized to grant temporary authority when "there appears to be an immediate and urgent need to any point or within a territory having no carrier service capable of meeting such need."  Section 40-6-120(4), C.R.S., further states: "If the commission is of the opinion that an emergency exists, it may issue temporary authority or approval at once by making specific reference in its order to the circumstances constituting the emergency, in which case no notice need be given, but any such emergency authority or approval shall expire no later than thirty days after it was issued."

4. Flying Eagle must meet a two-fold test: first, that there is an emergency need for the transportation services, and second, that there is no existing carrier capable of meeting the need.  If Flying Eagle fails to meet either test, the application must be denied.

5. This application stems from driver contracting problems incurred by SuperShuttle International Denver, Inc. (SuperShuttle).  SuperShuttle holds Certificate of Public Convenience and Necessity (CPCN) PUC No. 55686.  That CPCN allows SuperShuttle to provide mainly scheduled and call-and-demand service between Denver International Airport and most points in the Denver metropolitan area.  As of August 7, 2002, because of a contract dispute, 66 of SuperShuttle’s 67 drivers, along with their vehicles, were not providing service.

6. In a Response filed with the Commission, SuperShuttle states that it has since procured some vehicles and drivers from its parent-company’s operations in other states, is in the process of contracting with other drivers, and is generally in the process of bringing its fleet back up to the pre-August 7, 2002, operations.  Specifically, it states that intends to restore full service at the end of August.  However, to date, SuperShuttle is only operating at a fraction of its former level.

7. Metro Taxi, Inc. is authorized by CPCN PUC No. 1481 to operate in taxi service in the Denver metropolitan area.  In its intervention, Metro Taxi states that “the service sought by applicant duplicates the geographic scope of the rights contained in Metro Taxi’s certificate.”  As required by the Commission’s Rule of Practice and Procedure 65, 4 Code of Colorado Regulations (CCR) 723-1, an intervenor by right must also state “which specific parts of intervenor’s authority are in conflict with the application,” and more importantly, “the consequences to the intervenor and the public if the application is granted.”  Because we find that Metro Taxi, Inc.’s taxicab authority does not directly conflict with that scheduled service sought by this application, and more importantly, because the emergency temporary authority seeks to merely fill in the gaps left by the SuperShuttle problems, and not to expand services in the area in detriment to other carriers, we find that Metro Taxi, Inc. has not shown it to be properly an intervenor by right.  It is within our prosecutorial discretion to therefore deny Metro Taxi’s, Inc. intervention.  For the same reasons, we will not allow Metro Taxi, Inc. to intervene by permissison.

8. Because the securing of additional vehicles and drivers is admittedly a slow process, and because of the constant and urgent demand for shuttle services, in particular, to and from Denver International Airport, we find that good cause exists to grant this application.  In granting this application, we note that we do so in hopes of securing a pre-August 7, 2002 status quo until resolution of SuperShuttle’s driver and vehicle shortage.

9. An emergency need for the requested transportation service has been shown to exist, and there no other carrier has been shown to be capable of providing the service.

10. Flying Eagle has stated that it has adequate equipment and financial resources to begin immediate service within the scope of the authority sought.

11. This application for emergency temporary authority is in the public interest.

12. Flying Eagle is advised that the grant of an emergency temporary authority creates no presumption that either a temporary or permanent authority will be granted.

II. ORDER

A. The Commission Orders That:

13. The intervention filed by Metro Taxi, Inc. is denied.

14. Flying Eagle Express Shuttle Service, Inc. is granted emergency temporary authority to conduct operations as a common carrier by motor vehicle for hire for a period of 30 days commencing from the Mailed Date of this Order, with authority as set forth in the Appendix.

15. Commission Rule of Practice and Procedure 50(j)(2), 4 Code of Colorado Regulations 723-1, limiting the duration of an emergency temporary authority to 15 days, is waived.

16. Flying Eagle Express Shuttle Service, Inc. shall operate in accordance with all applicable Commission rules and regulations.
17. Flying Eagle Express Shuttle Service, Inc. shall shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  Flying Eagle Express Shuttle Service, Inc.  shall file a proper tariff and pay the issuance fee and annual vehicle identification fee.  Flying Eagle Express Shuttle Service, Inc.  may not begin operations until these requirements have been met and notice in writing has been received from the Commission that it is in compliance and may begin service.

18. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

19. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' DELIBERATIONS MEETING 
August 9, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________



JIM DYER
________________________________

Commissioners
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Bruce N. Smith
Director
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Docket No. 02A-410CP-ETA

Decision No. C02-0875


August 09, 2002
Transportation of passengers and their baggage in scheduled service, between Denver International Airport, on the one hand, and on the other hand:  (1) All hotels within the City and County of Denver, State of Colorado; and (2) All hotels within a one-mile radius of the intersection of Denver Tech Center Boulevard and Denver Tech Center Parkway, Denver Colorado.
This Temporary Authority is restricted to providing service to hotels having a minimum of 150 rooms.

APPLICANT:

Flying Eagle Express Shuttle Service, Inc.
13024 East Alaska Place
Aurora, CO  80012
APPLICANT'S ATTORNEY:
I.H. Kaiser
Berenbaum, Weinshienk & Eason, P.C.
370 17th Street, Suite No. 2600
Denver, CO  80202
INTERVENOR:
Metro Taxi, Inc.
5909 East 38th Avenue
Denver, CO  80207
INTERVENOR'S ATTORNEY:
Charles M. Williams
CHARLES M. WILLIAMS, P.C.
303 E. 17th Ave., Suite No. 888
Denver, CO  80203
RESPONDENT:

Rick Fanyo, P.C.

1700 Broadway, Suite 1700

Denver, CO  80290-1701

ROUTE:

6, 60, all PUC staff, including staff that may be listed as parties, received this decision electronically.
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