Decision No. C02-835

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-488CP

in the matter of the application of park taxi, llc, 1690 brook court, estes park, colorado 80517, for authority to transport passengers as a common carrier by motor vehicle for hire.

Decision Voiding Certificate of Public Convenience and Necessity PUC No. 55700

Mailed Date:   August 1, 2002

Adopted Date:  July 31, 2002

I.
THE COMMISSION

A. Statement

This matter comes before the Commission on the Commission’s own motion to void Certificate of Public Convenience and Necessity (CPCN) PUC No. 55700, which was assigned to applicant Park Taxi, LLC (Park Taxi) on an administrative error.  In Decision No. C02-729, issued July 5, 2002, the Commission requested Park Taxi’s Formal Response to the proposed voiding of CPCN PUC No. 55700.  On July 19, 2002, Park Taxi filed its Formal Response, stating “Applicant understands that it must, from a procedural standpoint, accept the Commission’s decision to void the permit of CPCN granted.”  Now, being duly advised in the matter, we void CPCN PUC No. 55700.

B. Background

1. Park Taxi filed the application at issue on October 23, 2001, for permanent authority to conduct operations as a common carrier by motor vehicle for hire, specifically:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage in taxi service

between all points within an 18-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado, and between said points, on the one hand, and Denver International Airport, on the other hand.

2. Park Taxi also filed identical applications for temporary authority and emergency temporary authority on that same date.  We denied the emergency temporary authority application by Decision No. C01-1146, issued November 6, 2001.  We granted the temporary authority application By Decision No. C01-1227, issued on November 30, 2001.  By Decision No. C02-729, we granted an extension of that temporary authority until the resolution of the permanent authority application.  The decision we issue today in no way affects Park Taxi’s temporary authority, and merely corrects the administrative error that resulted in the issuance of CPCN PUC No. 55700 prior to the resolution of this permanent application, which, as explained, infra, is still pending before the Administrative Law Judge (ALJ).

3. We will not recount the extensive facts of this case, having already done so in Decision No. C02-729.  In short, following the submission of a Stipulated Settlement between Park Taxi, Estes Park Express, Ltd., and Odd Lyngholm, doing business as Estes Park Shuttle and Mountain Tours--all three parties in this consolidated proceeding--a Commission ALJ issued Decision No. R02-119 (Recommended Decision) on February 5, 2002.  In that Recommended Decision, the ALJ, following the terms of the Stipulated Settlement, recommended that the Commission grant to Park Taxi the authority:

to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage in taxi service

between all points within an 18-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado, and between said points, on the one hand, and Denver International Airport, on the other hand.

4. At some point after the issuance of the Recommended Decision, a principal of Park Taxi, in reliance on that decision, met with members of the Commission’s Transportation Staff, paid to them the amount of money required for a CPCN, and was given paperwork indicating that Park Taxi held permanent authority to provide the above-mentioned taxicab service, i.e., CPCN PUC No. 55700.

C. Analysis

5. Section 40-6-109(1), C.R.S., allows the Commission to assign a hearing, investigation, or proceeding to an ALJ.  See also § 24-4-105(3), C.R.S.  Section 40-6-109(2), C.R.S., states that:

Whenever any hearing, investigation, or other proceeding is assigned to an administrative law judge or individual commissioner for hearing, the administrative law judge or individual commissioner, after the conclusion of said hearing, shall promptly transmit to the commission the record and exhibits of said proceeding together with a written recommended decision which shall contain his findings of fact and conclusions thereon, together with the recommended order or requirement.  Copies thereof shall be served upon the parties, who may file exceptions thereto; but if no exceptions are filed within twenty days after service upon the parties, or within such extended period of time as the commission may authorize in writing...or unless such decision is stayed within such time by the commission upon its own motion, such recommended decision shall become the decision of the commission.  The commission upon its own motion may and where exceptions are filed shall reconsider the matter,...and such recommended decision shall thereupon be stayed or postponed pending final determination thereof by the commission.  The commission may adopt, reject, or modify the findings of fact and conclusions of such individual commissioner or administrative law judge or, after examination of the record of any such proceeding, enter its decision and order therein without regard to the findings of fact and conclusions of any individual commissioner or administrative law judge.

(Emphasis added.)  See also § 24-4-105(14), C.R.S.

6. It is therefore clear from these statutes and our Rules that the Recommended Decision was only an initial decision.  If no action is taken by a party or the Commission, such a decision is not effective as the decision of the Commission until 20 days have elapsed since its issuance.  If, as was the case here, a party filed exceptions to that recommended decision, or if the Commission stayed such recommended decision on our own motion, there is no effective decision of the Commission until we have issued an order addressing the merits of those exceptions or the reasons for the stay.  Only at that point may a utility process its authority application.

7. In this case, Park Taxi filed exceptions to the Recommended Decision before expiration of the 20-day time period allowed for such.  In Decision No. R02-471, issued April 26, 2002, among other things, we rejected the Stipulated Settlement filed by the parties to this proceeding and remanded the case back to the ALJ.  Therefore, not only was the Recommended Decision not an effective decision of the Commission at the time Park Taxi was given the CPCN paperwork, but that same permanent application is still pending before the ALJ.

D. Conclusion

For these reasons, we find it necessary to void CPCN PUC No. 55700, noting that, because there never was an effective Commission decision granting a CPCN to Park Taxi, it was an administrative error to have issued the CPCN.

II.
ORDER

A.
The Commission Orders That:

8. Certificate of Public Convenience and Necessity PUC No. 55700, having been given to Park Taxi, LLC in error, is void.

9. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

10. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

July 31, 2002.
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