Decision No. C02-0796

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02M-342EC-WAIVER

IN THE MATTER OF THE APPLICATION OF Michael J. Browne, dOING bUSINESS aS Hay Hook Angus Ranch FOR AN ORDER OF THE COMMISSION AUTHORIZING A WAIVER OF RULE 3.1.2 (FILING OF LIABILITY INSURANCE CERTIFICATE) OF THE RULES AND REGULATIONS GOVERNING MOTOR VEHICLE CARRIERS EXEMPT FROM REGULATION AS PUBLIC UTILITIES AND ESTABLISHING CIVIL PENALTIES, 4 CCR 723-33.
COMMISSION ORDER denying waiver

Mailed Date:  July 22, 2002

Adopted Date:  July 17, 2002

I. BY THE COMMISSION:

Statement, Findings and Conclusions

1. By application filed June 19, 2002, Michael J. Browne, dba Hay Hook Angus Ranch (Hay Hook) requested a waiver of Rule 3.1.2 (regarding filing a Form E or Form G in lieu of the original insurance policy), 4 Code of Colorado Regulations (CCR) 723-33, as it pertains to registration of an exempt property carrier by motor vehicle pursuant to Article 16 of Title 40,  C.R.S.

2.  The Commission noticed this application to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on July 1, 2002.  The Commission set this matter for hearing on August 14, 2002.

3. Transportation Staff of the Commission (Staff) filed an intervention on July 10, 2002.  In its intervention, Staff states that it contests the waiver request of Hay Hook.

4. Rule 10, 4 CCR 723-33, allows the Commission to grant a waiver from Rule 3.1.2, 4 CCR 723-33, in the case of hardship to the extent authorized by applicable law, for good cause, and if it finds that the public interest will be served, and if it finds compliance to be impossible, impractical or unreasonable.

5. Hay Hook states in its waiver application that it exclusively hauls agricultural products, and that it does so within a limited geographic radius.  Hay Hook contends that “The cost of insurance to switch from my current carrier to one that will provide a Form E is three times the price . . . .  With this increase of insurance costs and my limited work for hire, being in business would no longer be worthwhile to me.”

6. It appears clear from the face of the waiver request and from the supporting documentation that Hay Hook is not simply requesting a waiver of Rule 3.1.2, which mandates that a Form E or Form G be filed in lieu of the original insurance policy, but that Hay Hook requests a waiver of Rule 3.1.1.1, which requires such insurance in the first place.

7. The pertinent portion of Rule 3.1 states in part that: “Every exempt carrier shall obtain and keep in force at all times public liability and property damage insurance or a surety bond providing similar coverage issued by an insurance company or surety company authorized to do business in the State of Colorado. . . .  The exempt carrier shall ensure that coverage . . . [i]s not less than the minimum amounts prescribed by § 40-16-104, C.R.S.  4 CCR 723-33-3.1 to 3.1.1.1.
8. While the Commission understands that insurance rates for commercial businesses can be burdensome, even if the Commission finds that compliance with our Rules requiring insurance would be impossible, impractical, or unreasonable, the Commission is, first and foremost, bound by the Public Utilities Law.  Section 40-16-104(1)(e), C.R.S., referred to in Rule 3.1.1.1, states that an exempt carrier must maintain a general liability insurance policy.  “For property carriers by motor vehicle that are not required to obtain a hazardous material permit under section 42-20-201, C.R.S., [that insurance must be in the] amounts and types of coverage required by 49 C.F.R. part 1043.”  That part, since superceded by 49 C.F.R. part 387, states that a property carrier for-hire must carry a minimum of $750,000 in public liability insurance.  49 C.F.R. § 387.9(1).

9. Because a property carrier by motor vehicle is required by statute to carry a minimum amount of liability insurance coverage, we may not legally waive the Commission Rule that merely serves as a clarification of the statutory language.

10. Because it is the case that the Commission may not legally grant Hay Hook’s request, we vacate the August 14, 2002, referral to the Commission administrative law judge and deny Hay Hook’s waiver request.  Such a disposition is consistent with the position taken by Staff in its intervention, and therfore does not prejudice Staff.

II. ORDER

A. The Commission Orders That:

11. The request for a waiver of Rule 3.1.2, being in essence a request for waiver of Rule 3.1.1.1, filed by Michael J. Browne, dba Hay Hook Angus Ranch, is denied.

12. The Commission’s referral of this waiver request to an administrative law judge on July 10, 2002, is vacated.

13. The hearing set for August 14, 2002, is vacated.

14. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails this Order.
15. This Order is effective on its Mailed Date.

B. ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING 
July 17, 2002.
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6, 60, all other PUC staff including staff that may be listed as parties, received this decision electronically.
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