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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of proposed amendments to the Commission’s Integrated Resource Planning Rules, 4 Code of Colorado Regulations (CCR) 723-21.  The Commission gave formal notice of proposed rulemaking (NOPR) through Decision No. C02-179, mailed February 26, 2002.

2. The intent of the NOPR is to revise the existing Integrated Resource Planning (IRP) process for electric public utilities subject to the Commission’s jurisdiction.  The Commission issued its February 26 NOPR after completing an IRP investigation under Docket No. 01M-250E.  Numerous parties commented in the investigation, with recommendations ranging from a wholesale repeal of the current rules, to expanding the detail and scope of issues addressed in the current rules.  As a result of this investigation, and from experience gained in the most recent Public Service Company IRP proceeding, the Commission issued the February 26 NOPR with the intent to adopt a more streamlined and flexible resource acquisition process.  As stated in the NOPR, the Commission recognizes that the current IRP rules are too prescriptive, and the lengthy nature of the process outweighs its benefits in some areas.  The Commission initiated this docket to consider whether the IRP process, as set forth in the existing rules, should be repealed or revised.

3. The Commission requested interested persons to submit initial written comments on or before March 29, 2002 and reply comments on or before April 19, 2002.  Initial comments and/or reply comments were received from:

Aquila, Inc. (Aquila),

Arkansas River Power Authority (ARPA),

Calpine Corporation (Calpine),

City of Boulder (Boulder),

City and County of Denver (Denver),

Colorado Association of Municipal Utilities (CAMU),

Colorado Independent Energy Association (CIEA),

Colorado Mining Association (CMA),

Colorado Office of Consumer Counsel (OCC),

Colorado Office of Energy Management and Conservation (OEMC),

Colorado Renewable Energy Society (CRES),

Land & Water Fund of the Rockies (LAW Fund),

PG&E National Energy Group, Inc. (PG&E), and

Tri-State Generation & Transmission Association, Inc. (Tri-State).

4. Public Service Company of Colorado, d/b/a Xcel Energy  (Public Service), submitted written comments on April 29, 2002.  

5. The Commission convened rulemaking hearings on April 30, 2002 and May 1, 2002.  Representatives of Commission Staff, Public Service, Tri-State, Aquila, OCC, CIEA, AES, PG&E, Boulder, OEMC, CMA, Calpine, LAW Fund, Ron Lehr and Robert Hix testified at the hearing.

6. At the hearing, several parties requested that the Commission allow additional written reply comments especially to respond to Public Service’s comments, which were filed only one day before the hearing.  The Commission allowed further comments, and the following parties submitted such comments: 

Boulder, CAMU, CIEA, CRES, LAW Fund, OCC, Denver,

Public Service, Tri-State, 

CMS Viron Energy Services (CMS),

Colorado Energy Assistance Foundation (CEAF),

Financial Energy Management, Inc. (Financial Energy), and

Southwest Energy Efficiency Project (SWEEP).

7. The Commission has received extensive comments addressing the various options presented by the Commission and other parties.  We need not discuss each commenter’s position in detail in this order.  Rather, we address comments as they are relevant to the choices between options and other significant issued raised in this case.

8. We now adopt, subject to requests for reconsideration, Least-Cost Resource Planning (LCP) Rules.  The new rules use a different numbering system than that used in the current IRP Rules, Rule 4 CCR 723-21.  This new numbering system is consistent with current efforts to recodify all Commission rules.  The new LCP Rule will fit within the 3000 series electric rules, as proposed in the Notice Of Proposed Rulemaking in Docket No. 02R-279E.  See Decision No. C02-575.  The LCP reporting requirements are included as part of Rule 3006, which summarizes reporting requirements for the new 3000 series electric rules.  The new LCP Rules replace the existing IRP Rules found at 4 CCR 723-21.  The existing IRP Rules are repealed.

9. The statutory authority for the proposed rules is found at §§ 40-2-108, 40-2-123, 40-3-102, 40-3-111, and 40-4-101, C.R.S.  Now being duly advised in the premises, we adopt the rules appended to this decision as Attachment A.  Attachment B reflects the repeal of the existing IRP Rules.

B. Discussion

1. Basis and Purpose

a. As stated in rule 3601, Overview, the purpose of the rules is to establish a process to determine the need for additional electric resources by Commission jurisdictional electric utilities, pursuant to the power to regulate public utilities delegated to the Commission by Article XXV of the Colorado Constitution and by §§ 40-2-123, 40‑3‑102, 40‑3‑111, and 40-4-101, C.R.S.  The rules specify the Commission's policy that utilities will normally use a competitive acquisition process to acquire new resources.  This process is intended to result in least-cost resource portfolios, and is intended to be neutral with respect to fuel-type or resource technology.
2. Options 1, 2, 3, 2 Plus, and 3 Modified

b. We first discuss the overall structure of the rules, and the various options presented to the Commission, including Options 1, 2, and 3 proposed in the NOPR, “Option 2 plus” presented by Public Service, and “Option 3 Modified” presented by Aquila.  We then address specific issues related to the implementation of new resource planning rules, especially in light of the option chosen here.

c.  In the February 26 NOPR, we discussed three conceptual regulatory structures that could be used to replace the current IRP Rules.  “Option 1” is repeal of the rules in their entirety, without replacement.  Under Option 2, the Commission would make a decision regarding the utility’s forecast and needs assessment only.  The utility would then proceed to acquire resources without any other pre-approval from the Commission.  Under Option 3 the Commission would approve the utility’s forecast and needs assessment, and the acquisition of specific resources, after bids were solicited and received by the utility.  This third option reduces the timeline for Commission review of a utility's resource acquisitions; it is also less prescriptive of utility actions than the current rules.  It represents the most comprehensive planning process of the three options.  The Commission developed proposed rules only for the third option, because options 1 and 2 could be adopted by eliminating certain sections of the proposed option 3 rules.

d. Only Tri-State supported Option 1.  Tri-State commented that the current rules serve no useful purpose with respect to Tri-State and that joint planning among utilities is best encouraged by eliminating the IRP Rules.

e. Only CMA supported the original Option 2.  In its comments, CMA described the IRP process as "broken," and too lengthy.  CMA argued that the present process, discourages joint planning, impedes effective reaction to market conditions, and precludes the deployment of anything other than gas turbines.  However, CMA sees value in the review of the demand forecast, and therefore, supports Option 2.

f. In their initial filings, all other parties supported some version of rules that contained provisions beyond the narrowly-defined Option 2.  Parties supporting Option 3 generally assert that in Options 1 and 2 the Commission would not approve specific resources, and, therefore, would not provide adequate planning guidance to the utility and other parties.  They further state that Option 3 allows input from all parties based on actual bid data, before the utility commits to any specific resource, thus ensuring that the utility chooses the best resources.  Lastly, parties argue that Option 3 eliminates most issues from problematic after-the-fact prudence reviews.  

g. Aquila proposed rules based on a streamlined Option 3 (Option 3 Modified).  Aquila proposes that the utility only file a least-cost resource plan with the Commission at its option, without a requirement to file.  The Aquila proposal mandates the utility to report its forecast and needs assessment. 

h. In its initial comments, Public Service proposed what it referred to as “Option 2 Plus”.  This proposal is similar to Option 2 in that the Commission would approve the utility’s forecast and needs assessment, but would also approve of further planning proposals.  The additional provisions to be approved by the Commission include the utility's proposals to meet the identified need, including: the types of resources the utility should acquire; the amount of resources to be acquired by a competitive procurement process and the amount to be acquired outside of that process; the contract terms to be offered; and the timing of the acquisitions.

3. Commission Decision on Options

i. At the outset, we continue to endorse competitive bidding as the normal procedure for utilities to acquire electric resources.  As we stated in the NOPR, one of our primary objectives is to adopt a more streamlined and flexible resource acquisition process.  However, we remain committed to a policy of competitive resource acquisition.  The comments from parties generally support competitive resource acquisition, though some parties indicate that large joint-venture projects should be exempt from such requirements.  We discuss this issue in detail infra.  We believe that a policy based on competitive resource acquisition will benefit electric ratepayers in Colorado.  These benefits include reducing the cost of electric capacity and energy, and requiring bidders, rather than ratepayers, to bear construction-cost risk, operational risk, reliability risk, and, potentially, fuel price risk
.  The question before the Commission is how best to 

encourage competitive bidding while reasonably streamlining the resource acquisition process.

j. We concur with the majority of comments that urge the Commission to approve certain aspects of utility resource planning.  We find that, at a minimum, the Commission’s resource planning rules must require investor-owned utilities to file an application to approve its forecast and needs assessment (i.e. Option 2).  For this reason, we decline to adopt the Option 3 Modified concept proposed by Aquila, in which the filing of a utility's plan for approval is optional.  

k. Electric generation and transmission associations, and cooperative electric associations engaged in the distribution of electricity, have different incentives and regulatory structures. Because we exercise no ratemaking authority over these entities, we exempt them from the requirement to file their resource plan for approval, as discussed later.

l. We adopt rules most closely reflecting the elements of Option 2 Plus.  We adopt this framework for the following reasons.  First, this framework most effectively assists in the streamlining of the rule, while preserving Commission review of the most important elements of the resource acquisition process.  We are mindful that, as a practical matter and due to time constraints, we can conduct only a single review of the utility’s resource planning and acquisition process.  Therefore, we must choose between an up-front review of the planning process and an after-the-fact review of the bidding process, such as is contained in our current rules.  We find that an up-front review of the resource planning process most appropriately achieves the Commission’s objectives.  An up-front review will allow the Commission to review a utility's resource planning, but will turn over many of the resource acquisition details to the utility.

m. Several parties pointed out an important shortcoming of Option 3 as the Commission had originally proposed it.  The problem is that the utility would conduct and finish bidding before it files the plan with the Commission.  In its initial filing, CIEA suggested that this is imprudent.  Before the bidding occurs, CIEA suggests, the utility must, at a minimum, file with the Commission its request for proposals (RFP).  Similarly, the LAW Fund expressed concern that, in order for the competitive process to function properly, it is crucial that all resource alternatives be allowed to compete on equal terms in the RFP process.  The LAW Fund expressed the concern that, to the extent the RFP is skewed to favor particular types of resources, some bidders would be unfairly disadvantaged, or would choose not to participate.  Several other parties also recommended that a utility file the RFP before submitting the plan.  CRES, for example, recommended that utilities maintain on file a Commission-approved RFP, to be used as a part of Option 3.  However, as stated earlier, we find that timing constraints do not allow two steps of Commission review in the resource planning and acquisition process.

n. The current rules do not contain provisions for explicit Commission review of the RFP.  However, the current rules provide for the filing of a draft IRP, which contains the proposed RFP(s), and a specified public participation process, which allows interested persons to comment on the RFP.  Experience from past IRP proceedings indicates that parties to the IRP proceedings and not the general public attend the public participation meetings.  Therefore, our current process includes an up-front draft RFP filing with the Commission and review by parties.  An up-front Commission hearing and approval are not included.  However, even without any Commission review, the current process for a draft plan and public participation can add up to nine months to the overall IRP process.  In an effort to streamline these rules, we find it reasonable to eliminate the public participation process.  

4. Least-Cost Resource Acquisition Policy

o. In the February 26 NOPR, the proposed rules direct utilities to select resources based on least-cost criteria.  This directive reflects a change from the current IRP rules, which direct utilities to select resources based on eight criteria set forth in the basis and purpose of the rules. 

p. Several parties stated that the Commission’s emphasis is too narrow, and that we should adopt criteria similar to the eight existing criteria.  We disagree.  Though cost considerations are listed within the existing criteria, the utility is given no direction as to how to weigh cost against other criteria in selecting resources.  We find that this vagueness has resulted in unnecessary contentiousness in past IRP proceedings, and has failed to provide adequate regulatory certainty to utilities and other interested parties.  We therefore adopt rules based on least-cost criteria alone.  

q. We direct utilities to evaluate resource bids based on least-cost Net Present Value Revenue Requirement (NPVRR) to achieve the lowest overall costs to consumers.  We disagree with Public Service’s recommendation to consider lowest rates rather than least-cost NPVRR because this approach could create incentives to acquire resources with a low up-front cost but a higher overall cost in the long-term.

5. Resource Acquisition and Planning Periods

r. Several parties pointed out that our existing rules may have inadvertently discouraged the acquisition of longer-lived resources.  The existing IRP Rules require electric utilities to obtain Commission approval of those resources the utility will acquire in the "Resource Acquisition Period."  The existing rules define that period as the six-year period following the filing of the integrated resource plan.  These provisions may constrain the particular resources proposed and selected by the filing utility.  Specifically, longer-lived resources that require longer lead times for planning and implementation may be disadvantaged by limiting the resource acquisition period in the IRP process to six years.

s. As stated above, it is the Commission’s resource acquisition policy to purchase the lowest cost resources that reliably meet the future needs of electric customers in Colorado.  It is our intent that these rules be neutral with respect to fuel type or resource technology, and that the utility solicit and acquire those resources which minimize the net present value of revenue requirement.  In order to increase flexibility in resource acquisition, we redefine the resource acquisition period as a six to ten year period.  The ultimate period is left to the discretion of the filing utility.  For similar reasons, the proposed rules redefine the "Planning Period" from a 20-year to a 20- to 40-year period.  This will allow the utility to choose the resource acquisition and planning periods to better reflect the type and timing of the resources that the utility desires to acquire.

6. Timing of LCP Filings

t. The current IRP rules require utilities to file a new plan every three years.  It has been the Commission’s experience that, with a three-year cycle, utilities may not fully implement one plan before the next plan is due, leaving little time to prepare the next plan or react to changes caused by implementing the first plan.  Therefore, the NOPR proposed to extend this plan filing cycle to four years.  Commenters suggested that four years could be too long, and proposed language requiring filings at least every four years.  We agree that utilities should be allowed to file a plan sooner than four years from the last filing.  However, we will consider such a filing as an interim one, not one that meets the regular four-year filing requirement.  Therefore, utilities must still file plans on the regular cycle to keep all utility filings in the same period, and to help provide planning certainty to bidders and other interested parties.  The OCC raised the issue that in a four-year filing cycle, a 5-year resource acquisition period could be problematic.  We agree, and extend the resource acquisition period range to 6-10 years.  Consistent with this discussion, we also maintain the requirement that utilities coordinate the information for their individual plans, when filing on the regular four-year cycle.

7. Risk, Reserve Margin, and Contingency Plans

u. For the reasons discussed above, the Commission will review the resource acquisition plan before, rather than after, the utility acquires resources.  This change in emphasis from the current rule leads us to adopt several new provisions that will enhance and supplement this new planning approach.  We raised these suggestions in the NOPR.  Several parties commented that the new provisions are not consistent with the Commission’s goal of streamlining the rules, and are unwarranted.  Though we recognize that we are increasing our regulatory oversight in these areas, we find that the new provisions are necessary, particularly in light of the shift from resource approval rules to planning rules.  

v. We agree with Public Service and CIEA that some risk analysis provisions contained in the forecasting section and other areas of the proposed rules did not fit well in those sections.  To address these concerns, we create a separate reserve margin section, as discussed below.  Consistent with this discussion, we adopt the following new planning provisions.

w. First, we adopt the requirement in Rule 3604(a) that requires the utility to include a detailed explanation linking the resource acquisition and planning periods to the specific types of resources the utility wishes to acquire.  As discussed earlier, this increased flexibility will allow utilities to tailor the chosen resource acquisition period to their planning processes.  For example, if a utility’s resource planning process indicates that the utility needs baseload resources, it will be free to select a relatively longer resource acquisition and planning period to accommodate longer lead-time resources.  On the other hand, if the planning process indicates that the utility should add peaking resources to its system, it may choose shorter periods.  The utility can also tailor its RFP and evaluation criteria to match its system needs.  Because we require utilities to specify and consistently apply appropriate period lengths, we decline to adopt the OCC recommendation to require analysis using both a 20- and 40-year planning period.

x. In addition, we adopt enhanced provisions in the area of reserve margin determination.  Rule 3608 (b) requires utilities to develop alternative reserve margins for each year of its chosen resource acquisition period to reflect the following risks:  1) the development of generation, 2) losses of generation capacity, 3) purchased power, 4) losses of transmission capability, 5) resource costs likely changing in the future due to environmental regulatory requirements, and 6) other risks.  The consideration of these risks is appropriate in the planning context and will allow the development of contingency plans to address specifically identified risks.

y. Rule 3608(c) recognizes that, due to the various risks discussed above, the future may be different from the most likely estimate of future resource needs.  The utility must develop contingency plans to address the various identified risks.  The Commission does not intend to explicitly approve the contingency plans, nor is there a “burden shift” under Rule 3613(d) for any resources that may be identified in the contingency plan.  However, we believe that the information developed as a part of the contingency plan will assist the utility in responding to future changes in resource needs, and will assist the Commission in assessing the utility's plans.

8. Request For Proposals

z. As discussed earlier, we view the RFP as an important part of the competitive resource acquisition process.  We also see the RFP as a key link between a utility’s plan to acquire resources and its actual implementation of that plan.  Therefore, we will explicitly approve the utility's RFP.  This will allow bidders to be fully-informed about the type and characteristics of resources the utility intends to acquire including:  desired resource type, such as base-load, intermediate, and or peaking; desired fuel type; and the degree to which the desired resources should be dispatchable.  In addition, the RFP will inform potential bidders about estimated transmission costs for resources located in specific areas.  Finally, the RFP must inform bidders about the utility’s proposed standard contract, contract length, discount rate, and general planning assumptions.

aa. By approving the RFP, the Commission will ensure that the utility’s RFP is consistent with the resource acquisition policy and that potential bidders, the utilities themselves, and other parties have a clear understanding of the type of resources to be acquired, the evaluation criteria, and other terms and conditions applicable to the acquisition of new resources.  Finally, with explicit Commission approval of the RFP, potential bidders can expect the utility to evaluate bids in accordance with the approved RFP.

9. Joint-Venture Projects

ab. A number of comments concerned whether large joint-venture projects should be exempt from bidding.  Some commenters argued that the complex nature and lengthy timelines of a large-scale joint-venture project are not compatible with competitive bidding.  These commenters claimed that utilities have realized economic and reliability benefits through numerous joint-venture projects in the past, and such future projects may not be viable under strict bidding requirements.  Other commenters advocated bidding for all resources.  They claimed that large joint-venture projects can be bid, and that size and timeline requirements do not present a valid reason to forego the benefits of competitive bidding.  CAMU proposed a rule requiring utilities to state specific actions taken with respect to joint projects.  In their combined comments, Public Service and CIEA presented a compromise on the issue in which they advocated a rule to exempt specific resources up to 250 MW from bidding, if the utility demonstrates that the exemption of a specific resource is in the public interest.

ac. We note that utilities do bid resources similar to large joint-venture projects.  Regardless of the owner, electric generation plants are typically constructed through contract bidding, and we see no practical limitations to bidding large or joint-venture projects.  We also find that the discipline of competitive bidding may provide economic benefits in such cases.  However, we recognize that circumstances may exist where the public interest is best served by allowing the utility to pursue projects outside of the competitive bidding process.  Therefore, we adopt rules that uphold resource bidding as the standard, but allow a utility to request an exemption for up to 250 MWs, if it demonstrates that the proposal is in the public interest.  In addition to the criteria proposed by Public Service and CIEA, we limit the exemption to a total of 250 MWs in a four-year LCP cycle.  We decline to adopt the language proposed by CAMU, as that language would serve to endorse joint participation and would not be consistent with upholding resource bidding as the standard.  We also believe that the 250 MW exemption helps to address CAMU’s issue.

10. Renewable Portfolio

ad. Public Service and CIEA also advocate that the Commission establish rules requiring a renewable portfolio separate from the primary resource portfolio for bid solicitation and evaluation purposes.  This suggestion for a separate renewable portfolio is consistent with arguments made by several commenters that the rules proposed in the NOPR did not adequately fulfill the requirements of §40-2-123, C.R.S.  The NOPR required that renewables be granted a preference if cost and reliability considerations are equal.  Several commenters stated that this proposal did not meet the requirements of §40-2-123, which requires the Commission to give “fullest possible consideration” (emphasis added) to renewables, and argued for a separate renewable portfolio.  We disagree.  We find that a separate renewable portfolio is not required by § 40-2-123.  That statute directs the Commission to temper its “fullest possible consideration” of renewables with a requirement that they be “cost-effective.”  The rules do give appropriate consideration to cost-effective renewables by allowing such resources to be bid in the same process applicable to other resources, and by granting a preference to such resources where cost and reliability considerations are equal to those of other resources.  Section 40-2-123 requires nothing more.
  Therefore, we find that granting a preference to renewable resources, when cost and reliability considerations are equal, meets the directives established in § 40-2-123.  We do not require a separate renewable portfolio, and instead direct utilities to grant a preference to cost-effective renewable resources bid within the primary portfolio.  We refuse to endorse a mandated demand-side-management program.  Such programs are of dubious legality and benefit.

ae. We do here allow a utility to propose resources separate from the common portfolio for optional tariff services.  Public Service’s “Windsource” program is an example.  In this program, customers choose to pay a higher price than standard tariff service for wind-generated electricity.  Resource acquisition for such programs should be included within the utility’s plan as a separate portfolio.  To the extent consumers desire such optional tariff programs, and the body of ratepayers is not affected, we have no problem with such offerings.

11. Other Exemptions from Bidding

af. As stated earlier, we intend to give utilities added flexibility to manage their own resources to meet customers' electric needs.  Rule 3611 specifies the resources that the utility need not acquire through competitive bidding.  As discussed below, we increase the exemption thresholds from the levels established in the current rules.  We also note that emergency maintenance and repairs to utility-owned generating facilities, and interruptible service provided to the utility’s electric customers are exempt from competitive bidding under the current rules.  We maintain these exemptions in Rule 3611.

ag. In their joint comments, Public Service and CIEA propose that exemptions now limited to 10MWs in the current rules be increased to 30MWs.  The exemption applies to the following resources: capacity from newly-constructed, utility-owned, supply-side resources; purchases from the generation facilities of other utilities or from non-utility generators; improvements or modifications to existing utility generation facilities; or modifications to, or amendments of, existing power purchase agreements.

ah. The joint comments of Public Service and CIEA propose an additional dollar-based exemption that allows for improvements or modifications to existing facilities so long as the expenditure has an estimated cost of less than $30 million, in addition to meeting the MW-based limitation.  This dollar exemption is specified at $10 million in the current rules.  In addition, Public Service and CIEA propose that the exemption for capacity and energy purchased from other entities be increased from the one-year term specified in the current rules to a two-year term (including renewal terms).  Finally, Public Service and CIEA propose that modifications to existing power agreements may not extend the contract by more than four years.

ai. In its Post-Hearing comments, the OCC agreed that some flexibility in granting exemptions from competitive bidding is appropriate.  The OCC stated that, because  bringing a new power plant on line typically would take at least two years, the OCC supports allowing a utility to purchase power outside of the resource plan.  However, the OCC states, this purchase power exemption must be limited to a contract duration of less than two years, or a contract capacity of 10 percent of the utilities peak demand or 50MW, whichever is less.  The OCC would also allow plant upgrades with the same capacity exemption.

aj. We adopt the 30 MW exemption suggested by Public Service and CIEA.  This will prove more limiting for Public Service, as compared to the OCC's suggested limit, and will result in a similar limit as the 10 percent exemption for utilities peak demand, in the case of WestPlains.  In addition, the Commission will adopt the $30 million constraint as an addition to the quantity limit in the case of plant upgrades, so that the utility must meet both the quantity and dollar limitation in order to qualify for the exemption.  Similarly, we  adopt the two-year term limitation (including renewals) in the case of purchases of capacity and energy from other entities, in addition to the 30 MW quantity limitation discussed above.  Finally, the Commission requires that, in addition to meeting the dollar and quantity constraints, the utility must show that modifications to existing contracts are cost-effective in order to qualify for the exemption.

12. Third-Party Evaluator

ak. The current IRP rule contains a requirement that a utility nominate and pay the costs of a third-party overseer, if the utility or one of its affiliates desires to submit bids.  The Commission approved the use of a third-party overseer to mitigate the possibility of self dealing by utilities that choose to submit bids in response to an RFP, either directly or through an affiliate.  Public Service and CIEA submitted joint comments addressing this issue.  The joint comments suggest the filing of a written separation policy and the naming of an independent auditor.  The joint comments specify the minimum experience level of the auditor, independence of the auditor from the utility, and access of the auditor to utility data, documents, models, and personnel.  At the conclusion of the review, the auditor would file a report with the Commission containing the auditor’s views on whether the utility conducted a fair bid solicitation and bid evaluation process, with any deficiencies specifically reported.  After the filing of the independent auditor’s report, the utility, other bidders in the resource acquisition process, and other interested parties would have the opportunity to review and comment on the auditor’s report.  Other parties suggested that a third party evaluator should be employed in all cases, regardless of whether the utility or its affiliate submit bids.

al. We find the joint comments to be reasonable and adopt the language, with the following modification.  The joint comments suggest that the independent auditor would not begin an investigation until after the bid evaluation process is complete and the utility selects itself or its affiliate as a winning bidder.  This is problematic, because critical information may be difficult to reconstruct after the bid review process is complete.  Therefore, we require the utility to hire the independent auditor as soon as possible after the utility or an affiliate decides to bid, and will require that the auditor have immediate access to the information concerning the bid evaluation process.  We find that a third-party evaluator is only necessary to oversee utility actions when its incentives may be skewed by its own bidding interests. We do not require a third party evaluator in all cases.

13. CPCNs and Effect of Commission Decisions on Least Cost Plans

The current IRP Rules, and the Option 3 in the NOPR contain provisions for issuing a Certificate of Public Convenience and Necessity (CPCN) as part of resource approval.  Since we are now implementing a variation of Option 2, in which the Commission will not approve specific resources, CPCN approval is not appropriate.  Public Service and CIEA propose a variation of Option 2 in their combined comments, yet maintain CPCN approval in their proposed rules.  They also propose language allowing utilities or suppliers to apply to the Commission for approval of a specific resource or contract.  Public Service and CIEA argue that these provisions should be adopted to avoid duplicative proceedings and unnecessary delay, and to limit regulatory uncertainty.  We reject these suggestions.  Because we are not reviewing specific resources in the plan, it is inappropriate to grant CPCNs, approve of specific projects, or approve of specific contracts.  Therefore, we do not include such provisions in the rules.  The adopted rules do specify the effect of Commission decisions on filed least cost plans.  In particular Rule 3613(c) provides for Commission review and approval of specific components of the least cost plan, such as the assessment of need and the utility's proposed evaluation criteria for bids.  Rule 3613(d) then provides that a Commission decision specifically approving components of the plan will, in future proceedings, create a presumption that utility actions consistent with that decision are prudent.  Specifically, that presumption will apply in proceedings in which the utility requests cost recovery for new resources, and in which the utility requests a CPCN for construction of such resources.

14. Cooperative Associations

am. The current rule requires cooperative electric associations engaged in the distribution of electricity to file with the Commission copies of any IRPs developed for other jurisdictional authorities.  As stated above, we are attempting to streamline and add flexibility to the resource planning process.  The loads and resources for electric distribution cooperatives are generally included in the plans of other utilities that are required to submit this information under the rules.  Therefore, we conclude that the benefits of a reporting requirement applicable to the cooperatives do not justify their costs, and we delete all reporting requirements for cooperative electric associations engaged in the distribution of electricity. 

an. The current rules also require electric generation and transmission associations to file for Commission approval of loads and resources information, and information concerning resource needs.  Such entities are not required to comply with the competitive bidding requirements in the existing rules, but must show compliance with applicable federal requirements governing the competitive solicitation and acquisition of resources.

ao. In this docket, CIEA argued that, as a practical matter, no federal entity requires Tri-State to undertake a competitive bidding process.  According to CIEA, the Western Area Power Administration has certain IRP requirements but does not require competitive bidding.  In addition, CIEA states, the Rural Utilities Service (RUS) rules give RUS discretion to require borrowers to conduct competitive bidding, but RUS has not yet required Tri-State to undertake a bidding process.

ap. In its response, Tri-State points out the limited jurisdiction the Commission exerts over Tri-State.  Most pertinently, the Commission lacks rate jurisdiction over Tri-State.  We note that bidding is primarily a process aimed at acquiring resources at the lowest cost.  Without rate authority, we conclude, it is inappropriate to subject Tri-State to the competitive resource acquisition requirements specified in the rules.  Still, the Commission does exercise facilities jurisdiction over Tri-State through the CPCN requirement.  Therefore, we require Tri-State to comply with certain reporting requirements regarding loads and resources information, and the assessment of need for additional resources.  Because of the incentive structure of member-owned associations such as Tri-State, it is unnecessary for the Commission to approve Tri-State's assessment of need.  We require electric generation and transmission associations to file the information as a report, without application for approval.

15. Requirement for Rate-Based Utility Bids

aq. Consistent with its arguments in Public Service’s most recent IRP proceeding, the OCC proposes that utilities be required to bid a set of rate-based, utility-built resources in their least cost plans.  The OCC argues that a utility self-build option may be cheaper because of capital costs and amortization period differences between the utility and competitive providers.  The OCC asserts that a self-build comparison is necessary to provide consumers the lowest reasonable rates.  Other parties argue that the self-build option will add unnecessary expense, and may threaten the competitive bidding process.  They state that risk differences between a utility plant and a power purchase contract result in an improper cost comparison.  

ar. We agree with Public Service that risk allocation differences between a utility plant and a power purchase contract are significant.  Risks associated with cost over-runs, plant inefficiency, operating costs and technological obsolescence would likely be different between the two options.  The cost differences associated with these risks would be difficult to quantify, and would, therefore, limit the usefulness of the resource cost comparison.  We also agree that a utility self-build option would be expensive, as the utility must stand ready to build the plant if it has the winning bid.  Further, we agree that a utility's securing of resources such as land and generating equipment would impact the competitive environment, because these resources are limited.  Competitors may also view these utility sunk-costs as a disincentive to the utility to choose a competitor’s resource over its own.  Consequently, competitors may choose not to bid.  We find that the costs of a requirement that utilities bid a set of rate-based, self-build, resources outweigh the benefits.  While the rules do not prevent utilities from choosing to pursue such options, we do not require utilities to develop rate-based, self-build options with which to compare competitive proposals.  Furthermore, the underlying premise of the OCC’s argument appears to us discredited.  The premise of the OCC’s argument would appear to be that generation remains a natural monopoly, thus making the least cost option inevitably the vertically integrated utility.  That may have once been the case, but the general consensus now is that this is no longer so.  We believe the best public policy is to affirm our dedication to a competitive wholesale generation market, without the regulatory overhang of forcing a comparison to rate-based, integrated-utility operated generation.  A policy of competitively-procured generation will not only give ratepayers the least-cost alternative, but also encourages innovation and efficiency by generators, as well as shifts risks of “mistakes” to generators instead of ratepayers.

16. PURPA

as. The Commission’s current rules implementing the Public Utility Regulatory Policy Act (PURPA), 4 CCR 723-19, Rule 3.5021, state that electric utilities may use a bid or auction, or combination procedure that uses the factors in rule 3.600, to establish their avoided costs.
  Public Service’s tariff (page P2) states that Qualifying Facilities (QFs) with a design capacity of greater than 100kw must be successful bidders through the Commission's Integrated Resource Planning Rules
.

at. Rule 3610(b) will allow a utility to propose a method, other than competitive bidding, to acquire resources.  In order to use such an alternative, the utility must receive Commission approval of the alternative method.  To justify such an alternative, the utility must provide a cost/benefit analysis, and, in addition, must explain how the alternative to bidding complies with PURPA.  We believe that these provisions are consistent with PURPA requirements.

au.   At this time, we do not believe that we must modify our PURPA rules, either in the current form or as proposed in the electric rulemaking proceeding, Docket No. 02R-279E, in order to accommodate the exemption contained in Rule 3610(b).
  
17. Heat Rate

av. Public Service and CIEA recommended removing the requirement to provide heat rate information for its existing generation resources.  They state that utilities should 

not provide the information because it is commercially sensitive.  We disagree, and maintain the rule requirement to provide heat rate information.  Utilities provide generation output and fuel information in annual reports currently filed with the Commission.  Therefore, this type of information is already publicly available.  If necessary, the utility can file information subject to confidentiality provisions, though we expect information that it files publicly in the annual report to be filed as public in the LCP filing.  We find that the average heat rate information required by the rules provides necessary background information applicable to the case at hand, and assists in evaluating model inputs and assumptions.

18. Transmission

aw. In section 3505(d) of their proposed rules, Public Service and CIEA recommend deleting requirements to provide transmission information.  We agree that paragraph (II), transmission planning coordination activities, is beyond the scope of providing information related to the transmission impacts of additional generation.  However, paragraphs (I) and (III) are necessary to provide information relevant to analyzing the transmission costs of additional generation.  The utility must include transmission costs attributable to each proposed new generation resource to accurately compare the costs of different resources.  We therefore maintain the language in paragraphs (I) and (III).

19. Reporting

ax. As stated earlier, it is the policy of the Commission that utilities should generally acquire electric resources through a competitive resource acquisition process.  However, in adopting the Option 2 Plus framework, we recognize that the Commission will not explicitly review the resources that the utility selects through the competitive acquisition process, as a part of this rule.

ay. Therefore, in order to keep the Commission informed of the status and progress of the competitive resource acquisition process, Rule 3614 requires the utility to file certain reports with the Commission.  Within 30 days after the utility receives bids in response to an RFP, it shall report specific information to the Commission concerning the bids received.  In addition, within 45 days after selecting the winning bids, the utility shall report to the Commission specific information concerning the winning bids.

20. Waiver Language

az. Public Service commented that the Commission should allow for waivers or variances from the rules.  The Commission is currently recodifying all of its rules.  In the future, the Commission intends that the waiver and variance provisions will be contained in the rules of practice and procedure, rather than being stated in each individual rule.  Therefore, we do not adopt a waiver or variance provisions in this rule.  In the interim period between the adoption of these rules and the implementation of the new rules of Practice and Procedure, we clarify that utilities may request a waiver of specific requirements of these rules by filing an appropriate pleading, even without a specific waiver provision in the rules.

21. Adoption of Rules

ba. For the foregoing reasons, we adopt, subject to requests for reconsideration, the rules appended to this decision as Attachment A.  As reflected in Attachment B, the existing Integrated Resource Planning Rules, 4 CCR 723-21, are repealed.

II. ORDER

A. The Commission Orders That:

10. The rules appended to this decision as Attachment A are adopted.  Existing rules found at 4 CCR 723-21 are repealed as reflected on Attachment B.  This order adopting the attached rules shall become final 20 days following the mailed date of this decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this decision is timely filed, this order of adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission. 
11. Within twenty days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of state for publication in the next issue of The Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.

12. The finally adopted rules shall also be filed with the Office of Legislative Legal Services within twenty days following issuance of the above-referenced opinion by the Attorney General.

13. The twenty day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this decision.

14. This Order is effective immediately upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING 
May 29, 2002.
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� In power purchase agreements resulting from its most recent Integrated Resource Plan, Public Service used tolling arrangements which removed the fuel price risk from bidders.


� Notably, in 2002, the Colorado Legislature considered, but did not enact, legislation which would have required utilities to achieve a specific percentage of renewable generated electricity, without consideration whether the resources were “cost effective” when compared to conventional resources.  See SB02-180.  The Legislature's refusal to pass this proposal indicates that it did not intend for us to grant preferences to renewables regardless of cost considerations.


� The replacement QF rules, Rules 3800 through 3854 as proposed in Decision No. C02-575, do not explicitly contain such requirements, however, we anticipate that utilities will continue to implement PURPA avoided cost requirements through a bidding procedure.


� Public Service must, at a minimum, revise its tariff references to “the Commission’s Integrated Planning Rules,” and may need to make other changes to its tariffs.  


� The parties should submit comment on this issue in applications for reconsideration, if they believe the rule is inconsistent with PURPA.
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