Decision No. C02-742

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-062CP

in the matter of the application of R&R transportation, inc., p.o. box 200246, denver, colorado 80220, for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire in call-and-demand limousine service.

Order Requesting Formal Response to
Proposed Alteration of Certificate of
Public and Necessity PUC No. 55693
Pursuant to § 40-6-112, C.R.S.

Mailed Date:  July 5, 2002

Adopted Date:  June 19, 2002

I.
BY THE COMMISSION

Statement

1. On February 16, 2001, R&R Transportation, Inc. (“R&R”), filed an application for a certificate of public convenience and necessity (“CPCN”) to operate as a common carrier by motor vehicle for hire.  The Commission issued public notice of the application on February 26, 2001, which read:

Transportation of

passengers and their baggage in call-and-demand limousine service

between all points in the City and County of Denver, Colorado, and between said points on the one hand, and all points within a 50-mile radius of the intersection of Colfax Avenue and Broadway, Denver, Colorado on the other hand.

RESTRICTION:

This application is restricted to providing transportation services to passengers 17 (seventeen) years of age or younger.

2. R&R thereafter filed various restrictive amendments in response to interventions by Golden West Commuter, LLC (“Golden West”) and SuperShuttle International Denver, Inc. (“SuperShuttle”), and to a letter of protest filed by Jody M. Cowen, doing business as Cowen Enterprises (“Cowen Enterprises”).  Pertinent to the current issue, R&R filed a restrictive amendment on May 9, 2001 in response to SuperShuttle’s intervention that stated R&R would restrictively amend the application to state:

To providing service to and from all Hospitals, Clinics, Thearpy [sic] Centers, Rehab. Centers, Child Developement [sic] Centers, Schools, Day Care Centers and Agencies.  To all points within a 25 mile radius of Colfax and Broadway.

3. SuperShuttle found this amendment to be acceptable, and therefore withdrew its intervention.  Previous restrictive amendments satisfied the concerns of both Golden West and Cowen Enterprises.  Golden West hence withdrew its intervention.

4. Because the application was therefore uncontested, the Administrative Law Judge (“ALJ”) hearing the case handled the matter under the Commission’s modified hearing procedures.  See § 40-6-109(5), C.R.S.  Finding that there existed a public need for R&R’s proposed services, and that R&R was “financially and otherwise fit,” the ALJ issued Decision No. R01-533, recommending that the Commission grant to R&R common carrier authority as follows:

The transportation of

passengers and their baggage in call-and-demand limousine service

between all hospitals, clinics, therapy centers, rehabilitation centers, child development centers, schools, and daycare centers and between said points on the one hand, and all points within a 25-mile radius of Colfax Avenue and Broadway in Denver, Colorado on the other hand.

RESTRICTIONS:  This certificate is restricted as follows:

1.
To providing transportation services to passengers under the age of 15 years of age or younger.

2.
Against service to or from Denver International Airport.

3.
Against service to, from, or between points in Jefferson County, Colorado.

4.
Against service to all airports within a 25-mile radius of the intersection of Colfax Avenue and Broadway in Denver, Colorado.

5.
Against service to Central City, and Black Hawk, Colorado casinos and hotels.

5. Pursuant to § 40-6-109(2), C.R.S., and the terms of Decision No. R01-533, that decision became effective as the decision of the Commission by operation of law on June 20, 2001.

6. It has recently been brought to the attention of the Commission that this authority, now CPCN PUC No. 55693, is improper.  Specifically, we refer to the first portion of the CPCN, which reads:

between all hospitals, clinics, therapy centers, rehabilitation centers, child development centers, schools, and daycare centers and between said points on the one hand, and all points within a 25-mile radius of Colfax Avenue and Broadway in Denver, Colorado on the other hand.

This language was modeled after R&R’s restrictive amendment filed on May 9, 2001, which read:

To providing service to and from all Hospitals, Clinics, Thearpy [sic] Centers, Rehab. Centers, Child Developement [sic] Centers, Schools, Day Care Centers and Agencies.  To all points within a 25 mile radius of Colfax and Broadway.

7. While it was certainly appropriate for the ALJ to model the granted authority closely after that requested by R&R, we note that in this instance, the granted authority is decidedly overbroad.  This is because the first portion, “between all hospitals, clinics, therapy centers, rehabilitation centers, child development centers, schools, and daycare centers and between said points on the one hand,” does not state a geographical area in which such businesses must be located.  That is to say, the way the CPCN is worded absurdly appears to grant to R&R the authority to serve “all hospitals, clinics, therapy centers, rehabilitation centers, child development centers, schools, and daycare centers” anywhere in the State of Colorado.

This could not be the intended consequence for two reasons.  First, the Commission considers it inappropriate and 

absurd that any applicant would purposely be awarded a grant so significantly broader than that applied for.  Second, and more importantly, we note that, as granted, R&R’s authority exceeds that area of proposed operations that was publicly noticed.  Hence a grant of authority to sever such a broad area would be illegal.  See § 40-6-108(2), C.R.S.
  Hence, regardless of what was the intent of the restrictive amendment, the grant of the present authority is in error and must be corrected pursuant to § 40-6-112, C.R.S., which states that:

The commission, at any time upon notice to the public utility affected, and after opportunity to be heard as provided in the case of complaints, may rescind, alter, or amend any decision made by it.  Any decision rescinding, altering, or amending a prior decision, when served upon the public utility affected, shall have the same effect as original decisions.

8. At first blush, the Commission believes that the first portion of R&R’s authority must be amended to include only those “hospitals, clinics, therapy centers, rehabilitation centers, child development centers, schools, and daycare centers” located in the City and County of Denver in order to fit within the parameters of the application as publicly noticed.

9. However, if R&R intended to have the first part of the authority include more than the City and County of Denver, such amendment was not “restrictive” in nature, and the entire amended application must then be renoticed pursuant to § 40-6-108(2), C.R.S., and Rule 22(e)(3) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.
  If it is the case that R&R intended to serve “on the one hand” beyond the City and County of Denver, it was error for the Commission to have granted such authority absent such a renotice, and we therefore would be compelled to void CPCN PUC No. 55693 as being illegal.  Hence R&R would be forced to start the application process afresh.

10. We prefer the first of these alternatives, and believe, given the circumstances, that the amendment at issue only was intended to refer to those “hospitals, clinics, therapy centers, rehabilitation centers, child development centers, schools, and daycare centers” located in the City and County of Denver.  It therefore follows that CPCN PUC No. 55693 should be amended pursuant to § 40-6-112, C.R.S., to clarify such.  However, should R&R or another party to this docket wish to file a formal response to this Order, the Commission will take any such response under consideration.

II.
order

A. The Commission Orders That

11. Should it choose to do so, R&R Transportation, Inc., or any other party to this Docket No. 01A-062CP shall file a written response to this Order with the Commission within 30 days of the effective date of this Order.

12. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 19, 2002.
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� While the CPCN may ridiculously seem to grant authority to serve “all hospitals, clinics, therapy centers, rehabilitation centers, child development centers, schools, and daycare centers” anywhere in the world, we note that this Commission only has the authority to authorize those transportation services in the State of Colorado.


� Section 40-6-108(2), C.R.S., states in part: 


Notice of all applications...shall be given to all persons, firms, or corporations who, in the opinion of the commission, are interested in, or who would be affected by, the granting or denial of any such application, petition, or other proceeding.





� Rule 22(e)(3), 4 Code of Colorado Regulations 723-1, states that:  “No amendment enlarging an application shall be allowed except upon written motion.  If the Commission grants a motion to enlarge an application, it shall be renoticed by the Commission.”
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