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THE APPLICATION OF B Kay Knell, DOING BUSINESS AS Performance Charters & Tours, FOR TEMPORARY AUTHORITY TO CONDUCT OPERATIONS AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

COMMISSION ORDER DENYING
TEMPORARY AUTHORITY

Mailed Date:  July 9, 2002

Adopted Date:  July 3, 2002
I. BY THE COMMISSION:

A. Statement

1. On June 11, 2002, B Kay Knell, doing business as Performance Charters & Tours (Performance Charters), filed an application for temporary authority to conduct operations as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, in call-and-demand limousine service, between all points in the Counties of Logan, Morgan, Phillips, Sedgwick, Washington, and Yuma, State of Colorado, and between said points, on the one hand, and all points in the Counties of Adams, Denver, El Paso, Gilpin, and Teller, State of Colorado, on the other hand.  This application is restricted to the use of vehicles with a passenger capacity of 32 or more.

2. The Commission gave notice of the application on June 17, 2002.

3. Valera Lea Holtorf, doing business as Dashabout Shuttle Company &/or Roadrunner Express (Dashabout Shuttle Company) filed an intervention opposing the grant of this application.  

4. Pursuant to § 40-6-120(1), C.R.S., the Commission is authorized to grant temporary authority when "there appears to be an immediate and urgent need to any point or within a territory having no carrier service capable of meeting such need."

5. Performance Charters must meet a two-fold test: first, that there is an immediate and urgent need for the transportation services, and second, that there is no existing carrier capable of meeting the need.  If Applicant fails to meet either test, the application must be denied.

B. Findings of Fact

6. The support filed on behalf of this application consists of four letters from employees or representatives of govermental entities in the northeastern Colorado area, one letter from a resident of Akron, Colorado, and one letter from a resident of Sterling, Colorado.  The authors of the letters do express a need for additional passenger service in northeastern Colorado.  None of the authors name any specific immediate or urgent need for the service named in this application.

7. Also, four of the authors discuss a need for charter transportation.  However, Performance Charters currently is registered with the Commission as an exempt charter scenic bus carrier and may therefore provide charter service throughout Colorado in vehicles that have a seating capacity of 32 or more passengers.

8. Dashabout Shuttle Company may provide various types of passenger transportation services under Certificate of Public Convenience and Necessity (CPCN) PUC No. 14167, including (I) scheduled service between many points in the northestern Colorado area (including many points that are named in this application), on the one hand, and points in the Denver metro area, on the other hand; (II) charter service between Sterling, Yuma, Akron, and Fort Morgan, Colorado on the one hand, and all points in Colorado, on the other hand; (III) scheduled and call-and-demand limousine service from Wray, Julesburg, Holyoke, Fort Morgan, Sterling, Burlington, Brush, and Limon, Colorado, to Colorado Springs, Colorado; and (IV) call-and-demand limousine service between all points in Denver, Colorado, including Denver International Airport, on the one hand, and points in the Counties of Morgan, Logan, Yuma, Otero, Bent, and Kiowa, on the other hand.  Items I and II are restricted to the use of vehicles with a seating capacity of 12 passengers or less.  Items III and IV are not restricted to a specific vehicle type or size of vehicle.  Therefore, the transportation service requested by Performance Charters in this application does appear to overlap a portion of the authority contained in Dashabout Shuttle Company’s CPCN PUC No. 14167.

9. Performance Charters’ application evidences a possible misunderstanding regarding the various types of Commission-granted authority.  We again note that Performance Charters is already registered with the Commission to provide exempt charter service, and we find that its current application requests authority more similar to its already existing exempt charter authority than to its requested “call and demand limousine” service.   Because of this confusion regarding which type of authority Performance Charters is actually seeking, it is unclear whether Dashabout Shuttle Company’s CPCN actually overlaps that service area requested by Performance Charters.  We therefore construe Dashabout Shuttle Company’s intervention as a request to intervene by permission, and grant that request.

Further, we urge Performance Charters to review the Commission’s Rules, Regulations, and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle For Hire, 4 Code of Colorado Regulations (CCR) 723-31, and Rules, Regulations, and Civil Penalties Governing Motor Vehicle Carriers Exempt from Regulation as Public Utilities, 4 CCR 723-33, in order that it may determine exactly which type of authority it wishes to seek.

C. Conclusions

10. An immediate and urgent need for the requested transportation services has not been shown to exist.

11. This application for temporary authority is not in the public interest.

12. The denial of this application creates no presumption about the final disposition of the permanent authority application.  The permanent authority application will be determined on the evidence presented using the statutory criteria.

II. ORDER

A. The Commission Orders That:

13. The intervention filed by Valera Lea Holtorf, doing business as Dashabout Shuttle Company &/or Roadrunner Express, is construed as a request to intervene by permission, and is granted.

14. The application for temporary authority filed by B Kay Knell, doing business as Performance Charters & Tours, is denied.

15. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

16. This Order is effective on its Mailed Date.

B. ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING July 3, 2002.
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Director
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APPLICANT:

B Kay Knell
dba Performance Charters & Tours
P.O. Box 186
Sterling, CO  80751
INTERVENOR:
Valera Lea Holtorf
dba Dashabout Shuttle Company &/or Roadrunner Express
Buffalo Springs Ranch
Akron, CO  80720
INTERVENOR'S ATTORNEY:
Charles J. Kimball
Kimball & Nespor, P.C.
5400 Ward Road, Building III, Suite No. 150
Arvada, CO  80002
ROUTE:

6, 60, all PUC staff, including staff that may be listed as parties, received this decision electronically.

� We note, however, that Performance Charters has not shown that an immediate and urgent need exists for either type of service in this application for temporary authority.
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