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I.
BY THE COMMISSION

Statement

1. This matter comes before the Commission for consideration of Exceptions to Decision No. R02-218 (“Recommended Decision”) filed by Applicant Freedom Cabs, Inc. (“Freedom”), Applicant Reliable Taxi Cab Associates (“Reliable”), and Intervenor Metro Taxi, Inc. (“Metro”).  In that decision in these consolidated proceedings, the Administrative Law Judge (“ALJ”) recommended that the Commission grant to Freedom authority to extend operations under Certificate of Public Convenience and Necessity (“CPCN”) PUC No. 53638 to operate 100 additional vehicles.  Freedom is currently authorized to operate a maximum of 50 vehicles at any one time.  Additionally, the ALJ recommended that the Commission deny Reliable’s application in its entirety.

2. In its Exceptions, filed pursuant to § 40-6-109(2), C.R.S., Freedom objects that the ALJ granted less than the requested 150 vehicles.  Metro’s Exceptions object to the ALJ’s analysis as well as certain of the ALJ’s findings of law and fact.  Metro does not object to the ultimate number of vehicles granted if the Commission agrees to re-work the ALJ’s analysis.
  In its Exceptions, Reliable urges the Commission to reject the ALJ’s finding that Freedom is better suited than Reliable to provide the additional taxicab service.  Reliable urges that the Commission grant it authority to operate the 100 vehicles to it, or alternatively, that the Commission grant operating authority to both applicants.  Metro and Freedom, as well as Intervenors Denver Taxi, LLC and Boulder Taxi, LLC (collectively, “Yellow Cab”) filed Responses to the Exceptions.  Metro filed an Errata to its Response on April 19, 2002.  While it did not file Exceptions of its own, in its Response, Yellow Cab generally aligns itself with the position taken by Metro.  Now being duly advised in the matter, we deny all parties’ Exceptions and affirm the Recommended Decision in its entirety.

II.
DISCUSSION

B. Motion for Two-Day Extension of Time

As a preliminary matter, we address the Motion for Two-Day Extension of Time to File Responses to Exceptions filed by Yellow Cab on April 17, 2002.  Yellow Cab requests the two-day extension of time for all parties to file Responses in this matter, stating that counsel for Yellow Cab had been occupied preparing for other Commission matters such as the Incentive Cost Adjustment application filed by Public Service Company of Colorado, Docket No. 02A-158E.  We find that good cause has been shown to extend for two days the time for filing Responses, and therefore grant Yellow Cab’s Motion.

C. Background

1. In its application, filed June 18, 2001 (Docket No. 01A-310CP), Reliable requested new authority to operate a fleet of 150 vehicles in taxicab service.  The requested authority includes service between points in Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson Counties, State of Colorado, and between those points, on the one hand, and all points in the State of Colorado, on the other hand.

On June 19, 2001, Freedom filed an application seeking authority to extend operations under CPCN PUC No. 53638
 to increase the number of vehicles it may operate at any one time from 50 to 200.  This application was assigned Docket No. 01A-314CP-Extension.

2. On August 30, 2001, both Metro and Yellow Cab filed interventions in Freedom’s and Reliable’s applications; Earth Cab, LLC and Boulder Express, LLC filed interventions in the Reliable application; and Reliable filed an intervention in the Freedom application.

3. In Decision No. R01-949-I, the ALJ, among other things, granted Freedom’s motion to consolidate the applications, along with that of Fotgir, Inc.  Fotgir, Inc.’s application, Docket No. 01A-320CP, was later dismissed due to its failure to appear to prosecute the application.  See Decision No. R01-1169.

4. The ALJ heard the consolidated applications on November 5, 6, 8, and 9, 2001, December 3, 4, 6, 7, 12, 13, and 14, 2001, and January 4, 2002.  Reliable presented oral testimony from its proposed president/general manager Rowland Nwankwo, and written testimony, including rebuttal testimony, from Henry Blair, president of Screamin’ Eagle, Inc., a business brokerage and commercial real estate business.  It further presented oral testimony from nine “public need witnesses” and Gary Gramlick of the Commission’s Transportation Staff.

5. Freedom presented the oral testimony of its president and chief operating officer, Haile Michael Gebre Michael, attorney George Nichols, accountant James McGehee, and 11 “public need witnesses.”  Freedom additionally presented oral opinion evidence and a written expert report, and supplement, from expert witness Dr. Patricia L. Pacey, economist and principal owner of the Pacey Economics Group located in Boulder, Colorado.

6. Metro presented oral opposition testimony from its president, William L. Cotter, and from three of its drivers.  Metro also presented oral opinion testimony and written expert reports from two experts, Professor Paul Stephen Dempsey, an expert in the field of transportation law and former faculty member at the University of Denver College of Law, and Dr. Roger F. Teal, a computer and transportation consultant with TWJ Consulting, LLC located in Wilmette, Illinois.

7. Yellow Cab likewise presented oral opposition testimony from its president, Ross Alexander, its director of operations, Jerry Zielger, and three of its drivers.  Metro and Yellow Cab co-sponsored the oral testimony of Michael Percy, the Director of Landside Operations at Denver International Airport (“DIA”).  Neither Earth Cab, LLC nor Boulder Express, LLC presented any testimony or exhibits.

8. Exhibits 1-7, 10-22, 25-27, 30-39, 43-45, 49, and 50 were admitted into evidence, administrative notice was taken of Exhibits 9, 23-24, 29, 40-42, and 46-48, Exhibit 8 was withdrawn, and Exhibit 28 was rejected.

9. After the hearings, Reliable, Freedom, Metro, and Yellow Cab submitted statements of position.  The ALJ issued the Recommended Decision on March 6, 2002.  In that decision, the ALJ recounted the testimony of 16 of the 20 “public need witnesses” as well as that of all other witnesses, noting where such testimony supported or opposed the applications.  After this thorough fact-finding, the ALJ determined that based on the evidence presented, there was a public need for an additional 100 vehicles in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson, i.e., the Denver metropolitan area (“DMA”).

10. In making his determinations, the ALJ repeatedly cited with approval the testimony of Dr. Pacey, in particular, her analysis of the duopolistic nature of the DMA taxicab market.  The ALJ found that this duopoly currently exists because Yellow Cab and Metro hold a combined 94 percent of the authorized taxicabs in the DMA.  The ALJ also credited the “public need witnesses” as having supported a need for the additional 100 taxicabs.

11. In concluding that 100 taxicabs was a supported number of new vehicles, the ALJ additionally noted that such a number of additional vehicles would not result in “excessive” or “destructive” competition, citing in particular the large salaries paid to management at Metro and Yellow Cab in the past few years.

12. The ALJ further determined that because the current public need in the DMA is less than the number of vehicles requested by the 2 applicants, only 1 company should receive authority to operate the 100 vehicles.  This conclusion was made in part in recognition of the problems small taxicab companies such as Freedom have had in the past few years since the issuance of Commission Decision No. C95-456, in which the Commission granted to two companies (one of them, Freedom) each authority to operate a maximum of 50 vehicles at any one time.  The ALJ noted that, in hindsight, a grant of only 50 vehicles left the smaller companies unable to effectively compete with the larger ones, i.e., Yellow Cab and Metro.  The ALJ noted that all the expert witnesses agreed that Freedom is not currently able to compete with Metro and Yellow Cab because it cannot afford to operate the “economies of scale” like the larger companies.  Its 50-vehicle fleet cannot currently cover the entire DMA as demand arises, and is therefore forced to yield customers to the larger companies.

13. Finally, the ALJ determined that, based on the evidence, Freedom is better suited than Reliable to satisfy the need for additional service and to restore competition to the DMA taxicab market.  He chose Freedom as the “better suited” company for a variety of reasons.  He noted that while Freedom has had many financial and managerial problems in the past, its current president, Mr. Gebre Michael, as well as his lawyer, both testified as to the recent change in management and its accompanying decrease in debt.  The ALJ was therefore convinced that Freedom’s financial situation is improving.  He further found that because of Freedom’s already-existing infrastructure and Reliable’s failure to provide specific evidence of its business plan, Freedom was better suited than Reliable to serve the public with the additional 100 vehicles.

14. Hence, the ALJ recommends that the Commission grant a total of 100 additional vehicles to Freedom, and deny Reliable’s application.

D. Legal Standard -- Public Need

1. The Commission’s authority to issue CPCNs for taxicab companies operating within and between counties with a population of 60,000 or more is found in § 40-10-105, C.R.S., which states that:

(1)
The commission has the power to issue a certificate of public convenience and necessity to a motor vehicle carrier or to issue it for the partial exercise only of the privilege sought and may attach to the exercise of the rights granted by said certificate such terms and conditions as, in its judgment, the public convenience and necessity may require. 

(2)(a) The granting of any certificate of public convenience and necessity to operate a motor vehicle for hire as a taxicab within and between counties with a population of sixty thousand or greater based on the federal census conducted in 1990 shall not be deemed to be an exclusive grant or monopoly, and the doctrine of regulated competition shall prevail. 

(b)
The commission has authority to grant more than one certificate of public convenience and necessity to operate motor vehicles as taxicabs within and between counties with a population of sixty thousand or greater based on the federal census conducted in 1990 if the commission finds that the present or future public convenience and necessity requires or will require such operation.

(Emphasis added.)

2. The Commission may only grant authority to operate as a public utility if the public convenience and necessity so require.  See, e.g., §§ 40-5-101 to 103, C.R.S.  The Colorado Supreme Court instructs us that the doctrine of regulated competition that governs taxicab companies operating within and between counties with a population of 60,000 or more focuses more on the “public interest” or “public need.”  Trans-Western Exp., Ltd. v. Pub. Utils. Comm'n, 877 P.2d 350, 353 (Colo. 1994) (“Under the doctrine of ‘regulated competition,’ the controlling consideration is the public need.”); see also Morey v. Pub. Utils. Comm’n, 629 P.2d 1061, 1064 (Colo. 1981) [hereinafter Morey II]; Morey v. Pub. Utils. Comm’n., 196 Colo. 153, 156, 582 P.2d 685, 687 (1978) [hereinafter Morey I]; Miller Bros., Inc. v. Pub. Utils. Comm’n, 185 Colo. 414, 432, 525 P.2d 443, 452 (1974).

3. In Morey II, the supreme court clarified the difference between the generalized “public convenience and necessity” and the regulated competition-specific “public interest”/“public need”:

The difference between the test of “public interest” and the test of “public convenience and necessity” (as that test evolved under the doctrine of 'regulated monopoly') is...one of degree, i.e., the extent to which governmental regulation will be used to inhibit free competition.  The legislative policy...is to regard motor carrier competition as desirable and to subject that competition to regulation only to the extent that it is necessary to do so in serving the public interest.  Stated in another way, the policy is to protect existing carriers from the competition arising out of the granting of new permits only if there is a necessity for such protection.  There is no necessity for such protective regulation unless the granting of a new permit will presently or prospectively impair the ability of carriers with existing permits to adequately serve the public.  Established carriers are entitled to protection only insofar as they need to be shielded from the danger of an oversupply of transportation services.

Morey II, 629 P.2d at 1066-67 (omissions in original).

4. Along these lines, the Commission may consider not just so-called “public need testimony” presented by an applicant’s customers, but also:

[T]he impact additional competition may have, not only on the conflicting economic interests of competing carriers, but also on the ability of existing carriers to provide their customers and the public generally with safe, efficient and economical transportation services.  The obligation to safeguard the general public against the impaired services and/or higher rates accompanying destructive or excessive competition is at the heart of the policy of regulated competition.

Id. at 1066 (citations omitted); see also Miller Bros., 185 Colo. at 431-32, 525 P.2d at 451-52 (stating that while adequacy or inadequacy of existing service is no longer the controlling determinate, as it was under the “regulated monopoly” system, it is a factor that the Commission may consider when making its decision whether or not to grant a CPCN under the regulated competition system).

The supreme court has therefore emphasized that the Commission must look not solely at the “individual needs and preferences of an applicant’s customers,” but must look more broadly at the needs of the public as a whole.  Trans-Western, 877 P.2d at 354; Morey II, 629 P.2d at 1066.

5. This Commission, citing to Miller Bros., restated the applicable criteria in Decision No. C95-456, issued May 22, 1995.  In that decision the Commission noted that we may consider factors such as:  “the availability and adequacy of existing service; the desirability of increasing competition among carriers; and the necessity for avoiding impairment of operations of existing carriers.”  Decision No. C95-456, at 10.  While the Commission is not bound by its prior decisions, we consider the supreme court’s blessing of our previous criteria an indication of their merit, and determine that they continue to be useful to our deliberations.  These criteria likewise adequately take into consideration the requirement that what is known as excessive or destructive competition must be avoided.  See Trans-Western, 877 P.2d at 353.

6. We therefore restate that, under the doctrine of regulated competition, we determine whether there is “public need” for additional operations by contemplating:  traditional statements of public need; the availability and adequacy of existing service; the desirability of increasing competition among carriers; and the necessity for avoiding impairment of operations of existing carriers, specifically with an eye toward avoiding “excessive” or “destructive” competition.  Because the ALJ properly balanced all these factors before determining that we should grant to Freedom authority to operate an additional 100 taxicabs, we affirm his Recommended Decision in full and deny all Exceptions thereto.

E. Metro’s Exceptions

1. Metro generally urges that both applicants failed to carry their burden of proving that a “public need” exists for the proposed services.  Metro additionally notes in its Response that neither Freedom nor Reliable filed any transcripts with their Exceptions.  Metro points the Commission to § 40-6-113(4), C.R.S., which states that “If [a] transcript is not filed pursuant to the provisions of this section for consideration with the party's first pleading, it shall be conclusively presumed that the basic findings of fact, as distinguished from the conclusions and reasons therefor and the order or requirements thereon, are complete and accurate.”  Because Freedom and Reliable did not cause to be filed with the Commission any transcripts from the hearings in this case, Metro urges that they may not now challenge any such findings of fact.  We agree.

2. In its Exceptions, Metro requests that the Commission amend the recommended decision to:  (1) accurately state and apply the applicable statutory standards regarding “public need” and not rely on citation to “market share rhetoric” and “expressions of customer preference”; (2) include analysis of the weakness of Dr. Pacey’s “overly-simplistic expert report” and the “shallow” public witness testimony; and (3) recognize that Freedom’s poor performance is due in large part to its own mismanagement and focus on DIA and hotel stand service.

3. That said, Metro states in its Exceptions, and more forcefully in its Response, that if the Commission agrees to re-work the ALJ’s analysis, Metro will not object to the ultimate finding that authority to operate 100 additional vehicles should be granted.  Freedom urges in its Response that this statement by Metro essentially amounts to a request that the Commission commit an error by changing the legal analysis of the merits of these applications, but then still come to the same conclusion.

4. We decline to change the ALJ’s analysis in any way.  The task of weighing the various relevant legal criteria under the doctrine of “regulated competition” is not a rote checklist so long as the ALJ considered all relevant factors and he did, we decline to second guess his determinations.

F. Expert Testimony

1. Metro focuses the bulk of its Exceptions on a duel of the expert witnesses.  It focuses greatly on Freedom’s expert, Dr. Pacey’s, lack of legal and transportation training, as well as her so-called “overly simplistic” methods.  Metro urges the Commission to note Dr. Pacey’s lack of knowledge about the applicable legal and regulatory standards as well as her reliance on population growth alone, and states that she “has absolutely no education, training, publication, or teaching history, or testimonial experience relevant to this docket.”

We agree with Metro that the submitted transcripts show Dr. Pacey is not particularly knowledgeable about the specifics of Colorado's taxicab regulatory system.  However, we note that she was not offered as an expert in this field.  As noted in Freedom’s Response, Dr. Pacey was certified only as an expert in economics, and it is to this area that she testified.  She prepared a detailed analysis of the state of competition in the DMA, and the ALJ relied on this analysis.
  We disagree with Metro’s implication that the ALJ may have erroneously relied upon any statements made by Dr. Pacey 

regarding Colorado’s transportation regulatory system.  We additionally approve of the ALJ’s comments regarding Dr. Pacey’s analysis of the duopolistic state of the DMA taxicab market and, in particular, how duopoly-created problems such as increased wait times and refusals to provide service were substantially confirmed by the “public need witness” testimony.

2. Metro simultaneously stresses the testimony of its own experts, Dr. Teal and Professor Dempsey.  It highlights testimony that contradicts Dr. Pacey’s assumptions regarding population growth and its relation to demand for taxicab services.  In particular, Metro states that Dr. Pacey erred by ignoring factors such as concentration of taxicab demand in central Denver; the importance of population density; distance to the airport; increased taxicabs, ergo, waiting times, at DIA; the health of DIA and United Airlines; the economic recession and the events of September 11, 2001; the experiences of other cities; the so-called “productivity factor”; and wage level increases in the DMA.  Metro urges us to endorse its experts’ views instead.

3. Specifically, Metro urges the Commission to note the conclusions of Dr. Teal, to wit, that there is little evidence of need for additional vehicles, that any demand increase could be handled by the currently operating number of vehicles, that any large-scale new entry of vehicles would impair the already-existing companies.

4. In its Response, Yellow Cab directs the Commission to the testimony of Dr. Teal, specifically where he addressed the decrease in Denver-to-airport taxicab demand since the move from Stapleton to DIA, and the proffered notion that most demand comes from within the City and County of Denver, not the surrounding communities.  The population of the City and County of Denver increased only 9 percent since the 1994 taxicab proceedings that led to Decision No. C95-456, while that of the entire DMA rose around 12 percent.

5. Metro largely finds fault with the ALJ’s emphasis on what it calls the “market share rhetoric” introduced by Dr. Pacey.  Metro contends that such is not the appropriate basis for determining “public need” for new taxicabs.  Metro states that the Commission is not obliged to “fix” market share problems.

6. As chronicled in the Recommended Decision, and as evident in the final recommendation for new taxicabs, the ALJ looked not only at Dr. Pacey’s testimony, but also heeded the views of Metro’s experts.  The ALJ did not, relying only on Dr. Pacey’s testimony, recommend a grant of upwards of 150 vehicles.  To the contrary, the ALJ, as the trier-of-fact, bore witness to all the testimony and exhibits presented, weighed such, and concluded that there is a need for only 100 additional taxicabs on the streets of the DMA.  We point out the ALJ’s many references to the problems at DIA and the September 11, 2001 attacks, and conclude that this means he considered them in some detail before coming to his ultimate conclusion.

7. We specifically note that the ALJ did not rely solely on “market share rhetoric” in concluding that 100 additional vehicles should be granted.  We conclude that his reliance on “public need witness” testimony, see infra, and the facts of population growth, as well as Dr. Pacey’s explanations regarding the costs and benefits of various types of competitive structures are all relevant to the determination of “public need.”  See Morey II, 629 P.2d at 1064.

8. Metro notes that Dr. Teal testified that, in his opinion, competition is working well in the DMA taxicab market, as evidenced by the success of the stronger companies and the demise or near demise of the less successful companies.  To this we remark that the DMA taxicab market is not governed by the doctrine of “competition,” but that of “regulated competition.”  Freedom has never been able fully to compete with the larger companies because its fleet size is “regulated.”  This is not pure competition at work.  Hence, under our statutory mandate to practice regulated competition, we find that it is within that purview to at least strive to promote a more balanced brand of “regulated competition” by now allowing Freedom to operate as many vehicles as the public need demands.

9. In sum, Metro urges that “[t]he full Commission should correct the discussion in the Recommended Decision...to the effect that data on market share alone is an important indication that the Commission should change market share by awarding new cabs to Freedom (or Reliable).”  As discussed above, we need not “correct” the ALJ’s discussion of market share because market share was not, as Metro contends, the sole basis for the ALJ’s recommendation, but was rather a factor properly considered among other criteria for determining “public need.”

G. “Public Need Witnesses”

1. Metro further finds fault with the ALJ’s reliance upon the testimony of Freedom’s and Reliable’s “public need witnesses.”  It contends that the public need witnesses focused on their preferences for a particular carrier instead of a generalized need for services,
 and that other testimony was “sparse” and limited to recitals of problems only at certain times of day.  Metro chronicles the testimony of several witnesses in order to debate the import of their testimony.

2. Freedom responds that Metro’s attack on particular public need witnesses is misplaced because:  (1) one witness’s testimony was neither the subject of a finding of fact nor chronicled in any transcripts filed with Metro’s Exceptions; (2) for others there were findings of fact but no transcript was proffered; and (3) regarding other witnesses, Freedom claims that while Metro provided transcripts, it “quotes selectively and misleadingly” from those transcripts. 

3. We generally agree with Freedom.  Regarding Freedom’s first and second points, we agree that Metro may not challenge the ALJ’s findings of fact, or lack of such findings, without having first filed the appropriate transcripts with the Commission.  See § 40-6-113(4), C.R.S.  Regarding Freedom’s third contention, upon review of the record, we find that, contrary to Metro’s interpretation of the public need testimony, the ALJ was within his discretion to find as he did -- that the named witnesses supported the notion of public need for additional taxicabs in the DMA.

4. Further, Metro contends that both Freedom, in its Exceptions, and the ALJ, misused the evidence of “personals,” or those requests for service made directly to a driver.  Metro claims that the fact that personals are becoming much more common is not evidence of unmet need at all, and that such a characterization is anti-consumer.  In the Recommended Decision, the ALJ alluded that the fact of personals was indicative of a greater problem in the industry.  He further posited that “users of taxi service would not have resorted to direct driver contacts as a means of securing taxi service had they not encountered service problems when contacting the involved carriers directly.”  While we, as the ALJ, do not now opine as to the wisdom and propriety of the use of personals, we do agree that they are indicative, at least, of inadequacy of existing service.  They are therefore relevant to the determination of public need.

H. Dispatch Log Summaries

Next Metro contends that Exhibits 12 through 19, containing summaries of Freedom’s dispatch logs, are improper because they consist of “self-serving documents prepared by Freedom employees in support of its application.”  We disagree.  The ALJ specifically found, and we agree, that the Exhibits were adequate summaries of logs compiled in the ordinary course of business, and not in preparation for the hearings.  Metro further urges that the evidentiary weight of the logs is minimal because they merely evidence Freedom’s harmful focus on DIA trips.  We address the issue of Freedom’s focus on DIA trips below.

DIA Trips

1. Metro insists that the only reason Freedom is unable to meet requests for service is because it concentrates so many of its taxicabs at DIA.  While it is unrebutted that Freedom focuses a disproportionate percentage if its vehicles at DIA, this fact does not negate the obvious evidentiary weight of Exhibits 12 through 19, i.e., that Freedom does not have adequate vehicles to respond to all “bells” that it receives.  We additionally note that while Freedom dedicates a larger percentage of its total fleet to DIA trips than do Metro and Yellow Cab, it still serves less than a third of the total DIA demand -- from 15 percent to 29 percent of trips from DIA.  Therefore, while Metro and Yellow Cab serve more of the DIA trips, and therefore contribute to the increasing problems of long taxicab lines at the airport, they also have additional vehicles with which to serve the rest of the DMA.  Freedom does not have this luxury.

2. We recognize that the situation at DIA currently presents a problem, however, we highlight that Freedom and Reliable still were able to present evidence of an overall public need for more services in the DMA.  We note, as addressed by Mr. Percy and stated by the ALJ, that the situation at DIA is one that ultimately will be solved by those that run the airport, not by this Commission.

3. We find that the ALJ adequately addressed the issues surrounding Freedom’s focus on DIA trips and, heeding the testimony of the experts, determined that additional vehicles will allow Freedom to respond to more “bells” regardless of its DIA focus.

I. Appropriate Legal Standard

1. Metro requests that the Commission more fully detail and adhere to the appropriate standards for regulating taxicab carriers under the regulated competition doctrine.  Specifically, Metro claims that the ALJ erred by not focusing fully on “public need,” which is the paramount consideration under the regulated competition doctrine.  See discussion, supra.  Metro implies that the narrow “unmet demand” urged by its witness, Professor Dempsey, is the requirement for issuance of a CPCN in this circumstance.  Additionally, Metro urges the Commission to stress that mere preference for a particular carrier does not equal public need for additional services.

2. Metro is mostly correct in its raw recitation of the applicable statutory and case law standards for the granting of CPCNs to operate as a taxicab within and between counties with a population of at least 60,000.  Specifically, Metro is correct in stating that “public need” is the paramount concern under the regulated competition doctrine.  However, we disagree with Metro’s reading of the ALJ’s use of that standard.  We first note that while some “public need witnesses” expressed a preference for Freedom over Metro and Yellow Cab, the overriding quintessence of all such testimony was that the witnesses had not received timely, or sometimes any, service at times.  We further disagree with Metro’s implication that “unmet demand” is somehow the applicable standard for the § 40-10-105, C.R.S., determinations and note that the broader “public need” standard is the only one approved by both the Commission and the Colorado Supreme Court. 

3. In determining “public need” under the regulated competition doctrine, we reiterate that we may look to such factors as the availability and adequacy of existing service, and the competitive character of the existing service.  See Miller Bros., 185 Colo. at 434, 525 P.2d at 453.  While Metro again correctly states that “public need” is not to be measured solely or exclusively by the needs or preferences of an applicant’s customers, see Morey II, 629 P.2d at 1066, it fails to note how we may expound upon that criterion.

4. In Morey II, the Colorado Supreme Court stated that:

Nowhere in our earlier cases construing section 40-10-105(2) have we suggested that “public need” under the doctrine of “regulated competition” is to be measured solely or exclusively by the needs or preferences of an applicant's customers.  That their needs and preferences are probative of a “public need” for competitive services is indisputable.  They are not, however, conclusive evidence of a “public need.”...As a corollary of our holding that the “public need” is broader than the individual needs and preferences of an applicant's customers, we agree that the Commission may consider the impact additional competition may have, not only on the conflicting economic interests of competing carriers, but also on the ability of existing carriers to provide their customers and the public generally with safe, efficient and economical transportation services.  The obligation to safeguard the general public against the impaired services and/or higher rates accompanying destructive or excessive competition is at the heart of the policy of regulated competition.

Morey II, 629 P.2d at 1066 (citations omitted).  As noted, supra, the court further noted that:

The legislative policy...is to regard motor carrier competition as desirable and to subject that competition to regulation only to the extent that it is necessary to do so in serving the public interest.  Stated in another way, the policy is to protect existing carriers from the competition arising out of the granting of new permits only if there is a necessity for such protection.  There is no necessity for such protective regulation unless the granting of a new permit will presently or prospectively impair the ability of carriers with existing permits to adequately serve the public.  Established carriers are entitled to protection only insofar as they need to be shielded from the danger of an oversupply of transportation services.

Id. at 1066-67 (omissions in original).

5. Therefore, the supreme court instructs us not that we must entirely avoid evidence of a witness’s preference of one carrier over another, but that such evidence is only a small part of what determines “public need” in terms of the whole public.  The court has blessed our previous use of the criteria listed in the Legal Standards Section, supra, in determining what constitutes public need, i.e., criteria that may include both the individual preferences of a carrier’s customers as well as the effects of healthy competition in safeguarding the general public.

6. In ascertaining public need under the regulated competition doctrine, the ALJ looked not only to classic “public need witness” testimony, but also to other criteria, such as the public’s need for low prices and service, as produced by a healthy competitive system.  We find that the ALJ wisely looked beyond the evidence presented by the so-called “public need witnesses,” and, following the Commission’s mandate to protect the public, correctly considered other factors that relate to a “public need” for additional taxicab services.

7. We finally pause to note the regularity of Metro’s exceptions.  Metro takes some time and effort to get us to reverse the ALJ’s weighing of evidence and recitation of legal standards.  Yet, at the end of all this, Metro refrains from asking the Commission to reverse the legally significant conclusion that Freedom be allowed to operate more cabs.  We do not find it a productive undertaking to review fact-finding from an ALJ if the excepting party does not want us to overturn the ALJ’s ultimate determination.  Furthermore, because here the ALJ sifted through and weighed an enormous amount of evidence, and did an exemplary job, we fail to see what purpose Metro sought to accomplish short of a didactic lesson to the Commission on taxicab economics.

8. For the reasons stated above, we deny the Exceptions filed by Metro in their entirety, and approve of the ALJ’s findings that there is a public need for additional taxicab vehicles in the DMA market.  We address the specific number recommended by the ALJ below.

J. Freedom’s Exceptions

1. Number of Vehicles

Freedom excepts only to the grant of less than its requested number of vehicles.  Freedom first notes that it takes no exception to most of the ALJ’s basic findings of fact.
  It focuses on Dr. Pacey’s testimony, and the ALJ’s findings, regarding the duopolistic state of the DMA taxicab market.  Freedom contends that because Metro and Yellow Cab have been quite profitable in the last few years, Freedom’s requested additional 150 vehicles would not result in “destructive” or “excessive” competition, i.e., a grant of such authority would not cause the companies to go from being profitable to being 

unprofitable.
  In Metro’s and Yellow Cab’s Responses, they assert that granting Freedom’s Exceptions, and therefore all of Freedom’s requested 150 vehicles, would surely result in destructive competition.

a. Freedom finds fault with many of the ALJ’s findings that diverge at all from Dr. Pacey’s testimony.  In the Recommended Decision, the ALJ thoroughly chronicled the written and oral testimony presented by Dr. Pacey.  It is clear from his findings that he gave some weight to her opinions.  However, the ALJ was faced not just with the opinions of one expert, but with the opinions of three.  The ALJ was therefore required to balance the testimony of those three witnesses along with the testimony of all lay witnesses.

b. While Dr. Pacey urged that public need demands that the Commission grant at least 114 additional vehicles, another expert, Dr. Teal, argued that more than approximately 40 additional vehicles would result in destructive competition.  Balancing all the evidence introduced in this case, the ALJ determined that a number somewhere in between those urged by the experts was appropriate.  We agree.

c. The ALJ was presented with conflicting evidence and was in a position to gauge the veracity of all witnesses and come to conclusions based thereon.  Reviewing the full record as well as those transcripts that were provided for our review, we find that the ALJ’s actions in selecting the number 100 was appropriate and we defer to his good judgment in the matter.  We agree with the ALJ’s sage sense of reasoning and find nothing in Freedom’s or any other party’s Exceptions that merits rejection of his analysis.

2. Driver Movement

a. Freedom further asserts that even the recommended grant of authority to operate 100 additional vehicles will not likely lead to 100 extra vehicles being on the street, therefore implying that destructive competition will not result from a grant of 50 more vehicles.  This is the case, Freedom argues, because with Freedom’s lower lease rates, it hopes to lure drivers from other companies, leaving vacancies behind.

b. In its Response, Yellow Cab states that “Freedom presumes that Yellow [Cab] and Metro will...suffer a net loss of drivers operating taxis on the street” because Freedom’s lower lease rates will lure drivers to its company.  Yellow Cab contends that Freedom errs by implying that this was a specific finding of the ALJ.  We likewise find that the ALJ made no such finding, but also do not read Freedom’s Exceptions as implying that he did.  Yellow Cab further urges that Freedom’s guesswork in this area is unfounded.  We agree and decline to assume that less than the full number of vehicles authorized will be utilized.  Doing so would be an exercise in guesswork that is unfounded at this time.

3. Regulation of Number of Vehicles

a. Lastly, Freedom states in a footnote that it is irregular and historically inaccurate for the Commission to regulate the number of vehicles a carrier may operate instead of merely the number of carriers in operation.  We agree that the “regulated competition” doctrine used in Colorado is unspecific regarding exactly what this Commission must regulate.  By the same token, we are commanded to avoid “excessive” or “destructive” competition.  Trans-Western, 877 P.2d at 353.  To the extent fleet size restrictions should cease, we believe that it is better taken up as a general rulemaking topic.

b. For the reasons stated, we deny the Exceptions of Freedom in their entirety.

K. Reliable’s Exceptions

In its Exceptions, Reliable argues alternatively that it, instead of Freedom, should be granted authority to operate 100 to 150 vehicles, and that both it and Freedom should be awarded authority to operate at least 100 vehicles.

1. Competition

a. Reliable contends that the law permits the Commission to agree with Dr. Pacey’s determination that 150 vehicles may be awarded, but urges that they be granted to Reliable.  This, they say, is the way to foster competition in the taxicab market.  Reliable alternatively argues that if the Commission agrees to grant the 100 additional vehicles to Freedom, it should still grant at least 100 to it, stating that such a grant would not result in destructive competition, but would promote competition.  It generally contends that Yellow Cab’s and Metro’s operating revenues evidence this fact.

b. Reliable argues that the only way to keep a competitive taxicab market in the DMA is to have a greater number of taxicab companies, and it states that the ALJ erred by imposing artificial barriers to real competition.  It agrees with the ALJ’s determination that there currently exists a duopoly in the DMA taxicab market, and urges that the granting of additional vehicles to a weak, already-existing carrier like Freedom does nothing to promote competition.  Reliable cites with approval the opinion testimony of Freedom’s expert, Dr. Pacey, specifically that regarding the harms of a duopolistic system.  Reliable implores the Commission to break-up the existing duopoly by ensuring that there are four carriers serving the DMA, not just three.  Reliable directs the Commission’s attention to Decision No. C95-456, in which the Commission granted authority to operate taxicabs to two different companies in an effort to promote competition, and states that this evidences the Commission’s desire to promote competition in the DMA taxicab market.

c. We do not dispute that this was part of the Commission’s intent at that time, but we are aware, as was the ALJ, that the past several years have been a testament to the fact that small carriers are effectively unable to compete with larger carriers when those small carriers are forced to remain small.  Because we now recognize this fact, and because we find that the evidence supports public need for only 100 additional vehicles in the DMA, we agree with the ALJ that it is most prudent to grant authority to operate those 100 vehicles to only one company.  Reliable is correct in noting this Commission’s continued interest in promoting competition in the DMA taxicab market, however, we are constrained by the mandate of the Legislature, which directs us not to deregulate, but to practice regulated competition.

2. Freedom’s Shortfalls

a. Reliable focuses more of its Exceptions on a rebuttal to the ALJ’s findings that Freedom is better suited than Reliable to meet the need for additional services.
  In particular, it focuses on the fact that Freedom is currently operating at a loss.  Reliable highlights the acknowledged fact of bad management practices on the part of Freedom, and urges the Commission to find that Mr. Gebre Michael, Freedom’s current president, is to blame.

b. Notably, Reliable points the Commission to the rebuttal testimony of Mr. Blair, which included an attached letter written by Mr. Molalegne, the former chief operating officer of Freedom.
  In this letter Mr. Molalegne asserts that Mr. Gebre Michael owned 49 percent of Freedom stock and served as treasurer and secretary of Freedom from as early as 1998, instead of 2000, as Mr. Gebre Michael contended at hearing.  Having examined the hearing exhibits and filed transcripts, we agree with the ALJ that the evidence shows Mr. Gebre Michael did not assume any real degree of operational control of Freedom until Fall 2000.  The testimony of Mr. Gebre Michael and his attorney, as well as two exhibits chronicling the legal battles between Mr. Gebre Michael and Mr. Molalegne leaves little doubt that Mr. Molalegne is largely incorrect in the assertions in this letter, and that before the Fall of 2000, Mr. Gebre Michael was not given access to pertinent records, and was not recognized by former management as a peer.  Hence the ALJ acted properly in stating that “the evidence [strongly] suggests that these [difficulties] were caused by its prior management and that Freedom’s new management is both determined to and capable of reversing this situation.”  We therefore deny Reliable’s request to reverse the ALJ’s finding of fact on that issue.

c. Reliable insists that because it is a new company, and therefore is at a $0 balance, it is already more fiscally fit than Freedom.  Reliable insinuates that Freedom’s debt is nearly insurmountable, and urges the Commission to find that this makes Freedom unfit.  It additionally cites with approval Metro’s expert witness, Dr. Teal, when he spoke about Freedom’s previous problems (associated with being a smaller carrier).  Reliable neglects to realize that although Freedom is admittedly in debt, it has business capital in the form of vehicles, a dispatch system, telephone system, etc., as well as drivers, support personnel, experienced management, and several years of operating experience and goodwill, things that Reliable cannot offer.  Further, as the ALJ recognized, while Freedom is an existing company, Reliable would undoubtedly be faced with large start-up costs were its application granted; the incremental costs to equip 100 extra vehicles would be minimal to Freedom.

d. Reliable further insists that there is no evidence on the record to show that Mr. Gebre Michael would use his own personal funds to equip any new vehicles and that he had personally honored a contract to purchase property currently used by Freedom, as stated by the ALJ.  We disagree and also note that the ALJ merely stated that Mr. Gebre Michael “indicated a willingness and ability to advance the company additional funds, estimated to be $180,000, for the purpose of painting and equipping the 150 new vehicles requested by this application.”  He did not state that it was conclusively established that Mr. Gebre Michael would pay the costs, but that he “indicated a willingness” to do so.

e. Reliable also argues that Freedom is unfit because it has been violating the terms of its current Commission authority by having a fleet of 76 vehicles,
 while CPCN PUC No. 53638 only allows it to operate 50.  To this we note that CPCNs do not regulate how many vehicles a carrier may own or how many it may lease, but only how many vehicles a carrier may operate at any one time.

f. Reliable also points the Commission to Mr. Nwankwo’s abundance of taxicab experience, and notes that, in contrast, Freedom’s president and chief operating officer, Mr. Gebre Michael, only occasionally drives taxicabs on weekends.  It further notes that Mr. Nwankwo has lobbied for improvement in taxicab regulations for more than 20 years.  While this is indisputably the case, such experience is weighed against Mr. Gebre Michael’s many years of experience as a driver, accountant, and business owner.  The Commission recognizes the many years of taxicab driving and lobbying experience held by Mr. Nwankwo, but finds that this alone cannot make up for other deficiencies in Reliable’s application.  We additionally highlight the Commission’s earlier statement that “[p]revious experience as taxi drivers on the part of [an applicant’s principals] should be considered, but to a lesser degree [than managerial or supervisory experience].”  Decision No. C95-456, at p. 37.  Hence we again concur with the ALJ’s reasoning.

Reliable next points out that most of Freedom’s drivers concentrate their time and efforts at securing customers traveling to and from DIA.  This is uncontested.  Reliable then urges the Commission to disagree with the ALJ in its determination that the size of Freedom’s fleet is a large reason it cannot currently compete against the larger companies in the DMA market.  The ALJ found, and all three expert witnesses testified, that the size of Freedom’s fleet did not enable it to effectively compete with the larger carriers.  While the focus on DIA trips obviously does not help Freedom serve the rest of the DMA, we note that Freedom’s total number of taxicab trips to DIA is less than that of each of the other two carriers.  We therefore find that a larger fleet would at least somewhat alleviate Freedom’s problems, by expanding their fleet outside of the DIA routes.  We do not, as Reliable urges, find that Freedom’s focus on DIA necessarily means it is not the “better suited” company.

3. Evidence Regarding Start-up Ability

a. Reliable takes issue with the ALJ’s finding that it is not fit because it could not produce evidence regarding its proposed operations.  It maintains that no reasonable business would enter into leases and other agreements before having the pertinent governmental approvals and argues that the Commission would be remiss to hold such prudent business practices against Reliable.  Reliable likewise urges that submitting evidence of insurance quotes would have been premature at such early stages in the process.

b. Reliable points the Commission to the testimony of its prospective president, Mr. Nwankwo, who testified as to some of Reliable’s plans for financing, including obtaining funds from “Black IPO, Inc.”  In response to the ALJ’s statements regarding Reliable’s lack of evidence, Reliable re-states the contentions it made at the hearing, however, there remains little evidence on the record to support any of Reliable’s claims.  Specifically, the ALJ found that, while Reliable estimated its start-up costs, it was unable to provide specific estimates for individual expense items.  Because Reliable did not file any transcripts of the hearing in this matter, we are bound by the ALJ’s determinations on matters of fact.
  § 40-6-113(4), C.R.S.  We therefore reiterate that we agree with the ALJ that the evidence on the record regarding Reliable’s business plan is “incomplete and vague.”

Driver Contracts

c. Reliable takes issue with the ALJ’s characterization of the manner in which certain evidence pertaining to its case was presented.  Mr. Nwankwo testified as to the existence of 40 contracts between Reliable and current drivers of other companies.  These contracts allegedly obligated the drivers to lease their vehicles to Reliable and to purchase $1,100 worth of Reliable stock should the application be granted.

d. In the Recommended Decision, the ALJ stated that “Reliable declined to offer copies of any of these contracts into evidence citing confidentiality concerns” and that “[n]o explanation was provided as to why this material could not have been submitted under the Commission’s Confidentiality Rules, 4 Code of Colorado Regulations 723-16.”  Reliable now takes issue with the ALJ’s characterization that it “declined” to offer the contracts into evidence, and with his reference to the Commission’s confidentiality rules.

e. Reliable states that it gave copies of the contracts to Mr. Gramlick of the Commission’s Transportation Staff because the drivers feared for their jobs should the contracts be made public.  It further notes that “[n]o mention was made of the Commission’s confidentiality rules.”  We see no issue here.  The ALJ correctly stated that Reliable did not offer the contracts into evidence, and that this was done because of confidentiality concerns.  He further correctly stated that “no explanation was provided” as to why they could not be submitted under the Commission’s confidentiality rules.  That is to say that “no mention was made of the Commission’s confidentiality rules,” as Reliable states in its Exceptions.

f. Additionally, Reliable states in the Exceptions that Mr. Gramlick himself testified as to the existence of the contracts, whereas the ALJ did not mention this testimony.  Again, we note that because Reliable did not file transcripts of Mr. Gramlick’s testimony along with its Exceptions, it may not now properly challenge the ALJ’s omission of the particulars of such testimony.

4. Other Issues of Fact

a. Reliable argues that the ALJ largely ignored “one of the most positive aspects” of its business plan, to wit, its plan to offer part ownership to its drivers.  Again, we disagree with Reliable’s reading of the Recommended Decision.  The ALJ did indeed note Reliable’s stock purchase plan, and in fact stated that:

Reliable contends that allowing drivers to participate in the ownership of the company distinguishes it from the existing taxi companies.  It believes that the potential to share in company profits through stock ownership will provide drivers with a vested interest in the success of the company thereby motivating them to provide superior taxi services.

b. However, the ALJ, noting this Commission’s previous hesitancy toward a similar plan, see Decision No. C95-456, at p. 42, found that, on the whole, such an innovative plan could not rescue Reliable’s application from its other shortfalls.

c. We therefore find Reliable’s argument on this point to be without merit.

d. Likewise, Reliable’s similar contention regarding discussion of its proposed dispatch system is unfounded.  The ALJ recounted the details of that system and stated that “Reliable contends that this method of dispatching calls is superior to the zone dispatch system employed by [existing] taxi carriers.”  Again, while the ALJ recognized Reliable’s contentions regarding such a system, he determined that, on the whole, Freedom was still better suited to provide the additional taxicab services and, being presented with no persuasive evidence to the contrary, we concur.

e. Finally, Reliable urges the Commission to find that a grant of vehicles to Reliable would not result in destructive or excessive competition.  This is evidenced, Reliable states, by the fact of the large bonuses to Yellow Cab and Metro management in the past few years.  As stated, supra, we defer to the ALJ’s judgment in weighing the evidence presented in these matters and find that his conclusions are not in error.

f. We therefore affirm the ALJ’s finding that Freedom is “better equipped to satisfy the need for additional taxi services in the DMA.”  We agree that Freedom will be a more potent competitor than Reliable against Metro and Yellow Cab in part because of its already existing infrastructure, and because a carrier with 150 vehicles would be more able to operate at the economies of scale necessary to compete with the DMA’s two larger competitors.  This is not to say that Reliable is necessarily “unfit” to run a taxicab operation, but merely that, because public need evidence does not support more than 100 vehicles, and further finding it prudent not to divide the 100 needed vehicles among two small companies, Freedom is the better suited of the two companies.

III.
CONCLUSION

For the reasons discussed above, we deny all parties’ Exceptions and affirm the Recommended Decision in its entirety.

IV.
order

L. The Commission Orders That:

1. The Motion for Two-Day Extension of Time to File Responses to Exceptions filed by Denver Taxi, LLC and Boulder Taxi, LLC is granted. 

2. The Exceptions to Decision No. R02-136 filed by Reliable Taxi Cab Associates are denied.

3. The application of Reliable Taxi Cab Associates, Docket No. 01A-310CP, for authority to operate as a common carrier by taxicab is denied.

4. The Exceptions to Decision No. R02-136 filed by Freedom Cabs, Inc., are denied.

5. The application of Freedom Cabs, Inc., Docket No. 01A-314CP-Extension for an extension of Certificate of Public Convenience and Necessity PUC No. 53638 is granted in part.  Certificate of Public Convenience and Necessity PUC No. 53638 is extended to read as follows:

Transportation of

I.
Passengers and their baggage in taxi service,

between all points within the area comprised of the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson, State of Colorado.

II. Passengers and their baggage, in taxi service,

from all points in the City and County of Denver, to all points in the State of Colorado.

RESTRICTIONS:  This certificate is restricted as follows:

A.
All operations under this certificate shall be limited to the use of a maximum of 150 vehicles in service at any time.

B.
Against opening an office within that portion of a 20-mile radius of the Post Office at Evergreen that lies west of a line drawn north and south through El Dorado Springs and Foxton, Colorado.

6. Freedom Cabs, Inc., shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  Freedom Cabs, Inc., shall also file an appropriate tariff and pay the issuance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.  If Freedom Cabs, Inc., does not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then the authority granted here to Freedom Cabs, Inc., shall be void.  On good cause shown, the Commission may grant additional time for compliance if requested before expiration of the 60 days.

7. The Exceptions to Decision No. R02-136 filed by Metro Taxi, Inc., are denied.

8. Decision No. R02-218 is affirmed in its entirety.

9. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Effective Date of this Decision.

10. This Order is effective on its Mailed Date.
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� Along with its Exceptions, Metro filed 12 volumes of transcripts.  No other party filed any transcripts.


� CPCN PUC No. 53638 authorizes Freedom to provide:�


Transportation of�


I.	Passengers and their baggage in taxi service,





between all points within the area comprised of the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson, State of Colorado.








Passengers and their baggage, in taxi service,





from all points in the City and County of Denver, to all points in the State of Colorado.





RESTRICTIONS:  This certificate is restricted as follows:





A.	All operations under this certificate shall be limited to the use of a maximum of 50 vehicles in service at any time.


B.	Against opening an office within that portion of a 20-mile radius of the Post Office at Evergreen that lies west of a line drawn north and south through El Dorado Springs and Foxton, Colorado.


� This quote refers to “public interest” instead of “public need,” however, the Morey II court used both terms interchangeably in this context.


� Specifically, Dr. Pacey was asked to evaluate:  “(a) [the DMA’s] current economic structure; (b) whether current demand warranted additional taxi services; (c) whether an increase in the number of vehicles operated by Freedom would create operational efficiencies through economies of scale; and (d) whether granting such additional vehicles would result in destructive competition to Metro or Yellow Cab.”


� We address this proposition in the Appropriate Legal Standard section, infra.


� Freedom states that for this reason, it was not compelled to submit any transcripts along with its Exceptions.  See § 40-6-113, C.R.S.


� This Commission previously relied, as did the ALJ in these matters, upon Dr. Teal’s definition of what constitutes “excessive” or destructive” competition.  In the Recommended Decision, the ALJ, quoting Decision No. C95-456, at p. 22, n.5, stated that “destructive competition is caused by ‘changes in public policy that lead to severe economic impacts on existing firms.’  The term ‘severe’ was defined, in part, to mean that ‘existing firms move from being profitable to being unprofitable...’”  Finding lack of another adequate definition, we likewise utilize that suggested by Dr. Teal.�


� Freedom’s and Yellow cab’s Responses both highly urge the Commission to affirm the ALJ in this finding that Freedom is better suited than Reliable, stating, as did the ALJ, that Reliable’s contentions are unsupported by the record.





� Metro disagrees with Reliable’s characterization of Dr. Henry Blair as an expert, and states that it agrees with the ALJ that his testimony was entitled to little weight.  While the ALJ states that Mr. Blair “was qualified as an expert in the field of business administration and finance for purposes of this proceeding,” it remains unclear whether he was technically an “expert witness” in this case, and based on the fact that he was not referred to as such elsewhere in the Recommended Decision or in previously filed documents, we find that he likely was not qualified as such.  Regardless, however, we, like Metro, find that it was proper to accord Mr. Blair’s testimony little weight under the circumstances, and find no error that the ALJ did so.


� Reliable contends it was actually 80 vehicles, however the record indicates Freedom has 76.


� Freedom’s current authority, CPCN PUC No. 53638, states that “[a]ll operations under this certificate shall be limited to the use of a maximum of 50 vehicles in service at any time.”  (Emphasis added.)


� Along these lines, we note Reliable’s continued focus in its Exceptions on discussion by the ALJ of its operating proposals and start-up plans.  Reliable protests that the ALJ detailed Freedom’s driver’s benefits in a separate section while it did not do the same for Reliable’s driver benefits plan.  While this is indeed the case, we find this omission of a separate section to amount to little, and note that the ALJ’s decision that we affirm today is based much more on Freedom’s existing infrastructure and Reliable’s as yet unproven financial and other ability to begin a new company, and not any lack of insight into the running of an already existing company.
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