Decision No. C02-0662
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-271CP-WAIVER
in the matter of the application of SLT Aspen Dean Street, LLC d/b/a St. Regis Aspen for an order of the commission authorizing a waiver of rule 9.1 (external signs and graphics) of the Rules and Regulations governing motor vehicle carriers exempt from regulation as public utilities and establishing civil penalties; 4 ccr-723-33.

COMMISSION ORDER denying waiver

Mailed Date:  June 11, 2002
Adopted Date:  June 7, 2002
I. BY THE COMMISSION:

Statement, Findings and Conclusions

1. By application filed May 13, 2002, SLT Aspen Dean Street, LLC d/b/a St. Regis Aspen (St. Regis) requested a waiver of Rule 9.1 (External signs and graphics), 4 Code of Colorado Regulations (CCR) 723-33, as it pertains to three Lexus LX470 vehicles it proposes to qualify and use as luxury limousines under Article 16 of Title 40 Colorado Revised Statutes (C.R.S.).

2.  The Commission noticed this application to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on May 20, 2002.  The Commission set this matter for hearing on July 12, 2002.

3. No petition to intervene or otherwise participate in this proceeding has been filed.  This proceeding is therefore noncontested.  Under Rules 24 and 59(g), Rules of Practice and Procedure, 4 CCR 723-1, this matter may be determined without a hearing.

4. Rule 10, 4 CCR 723-33, allows the Commission to grant a waiver from Rule 9.1, 4 CCR 723-33, to the extent authorized by applicable law, for good cause, and if it finds compliance to be impossible, impractical or unreasonable.

5. St. Regis claims, in its waiver application, that it has entered into a relationship whereby Lexus has agreed to supply the hotel with these vehicles in exchange for the external markings advertising the following on the rear window of each vehicle: “Lexus, the preferred vehicle of the St. Regis Aspen.” It is for this reason that St. Regis requests the current waiver.

6. The Commission finds itself in somewhat of a precarious position regarding this particular petition for a waiver of the external markings rule. Even if the Commission finds that compliance would be impossible, impractical, or unreasonable, the Commission is, first and foremost, bound by the statutory definition of a “luxury limousine” as defined in § 40-16-101(3)(a)(I), C.R.S.  A luxury limousine means a “chauffeur-driven, luxury motor vehicle” that “[i]s not identified by exterior signs or graphics other than license plates.”
7. The Commission is allowed by § 40-2-108(1), C.R.S., to promulgate such rules as are necessary for the proper administration and enforcement of this Title.  It is for this reason that the Commission created Rule 9.1, 4 CCR 723-33.  Rule 9.1 is written to clarify the statutory definition regarding external markings.  It is not written to expand or diminish the definition.  Nor can the Commission grant a waiver of this statutory requirement, as it would be contrary to law.  

8. The Commission must therefore deny the request of the St. Regis for a waiver of the external markings Rule 9.1.  It would be in direct conflict with, and contrary to, existing law. 

II. ORDER

A. The Commission Orders That:

9. St. Regis Aspen is denied a waiver of Rule 9.1, 4 Code of Colorado Regulations 723-33; Rules, Regulations, and Civil Penalties Governing Motor Vehicle Carriers Exempt From Regulation as Public Utilities. 

10. The hearing set for July 12, 2002, is vacated.

11. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails this Order.
This Order is effective on its Mailed Date.

B. ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING 
June 7, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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Bruce N. Smith
Director
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APPLICANT:

Richard McLennan

St Regis Aspen

315 East Dean Street

Aspen, CO  81611

ROUTE:

6, 60, all other PUC staff including staff that may be listed as parties, received this decision electronically.
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