Decision No. C02-659

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-181E
IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR AN ORDER APPROVING REGULATORY TREATMENT OF THERMO QF CONTRACTS RESTRUCTURING.
DECISION APPROVING SETTLEMENT AGREEMENT
AND GRANTING APPLICATION AS AMENDED 
BY THE SETTLEMENT AGREEMENT

Mailed Date:  June 12, 2002

Adopted Date:  May 29, 2002

I.
BY THE COMMISSION

A. Statement

This matter comes before the Commission for consideration of a Motion to Accept Settlement Agreement and the Settlement Agreement (“Settlement Agreement”) reached between Public Service Company of Colorado (“Public Service”), Thermo Cogeneration Partnership, L.P. (“Thermo”), and Staff of the Colorado Public Utilities Commission (“Staff”)
.  On May 23, 2002, the parties filed a joint motion which would:  (i) accept the settlement agreement; (ii) allow the withdrawal of Staff’s Exceptions to Decision No. R02-338; (iii) approve the 

restructured agreement as amended by the settlement agreement; (iv) have the Commission decide the case without re-referral to an Administrative Law Judge (“ALJ”); and (v) waive response time to the motion.  Now being fully advised in the matter, the Commission approves the Settlement Agreement without modification, will grant the application of Public Service as amended by the Settlement Agreement, and authorizes Public Service to recover costs incurred in connection with the Restructured Contract, as set forth in the Settlement Agreement. 

B. Discussion

1. On April 24, 2001, Public Service filed its application in this docket seeking approval of the Restructured Contract and an order authorizing full recovery of the capacity and energy costs resulting from the Restructured Contract.  The application was amended by a motion dated August 14, 2001.

2. On March 25, 2002, the ALJ entered Recommended Decision No. R02-338, which approved Public Service's application, as then amended.

3. The Restructured Contract will replace two Category 4A Qualifying Facilities contracts; one entered into between Public Service and Thermo Carbonic, Inc., in 1988 and another entered into between Public Service and Thermo Industries, Ltd. in 1991 (“QF Contracts”).  The QF Contracts expire on July 1, 2009 and June 4, 2019, respectively.  The power purchases under the QF Contracts were mandated by the Commission's Rules Implementing Sections 201 and 210, PURPA, Small Power Production and Cogeneration, 4 Code of Colorado Regulations 723-19. Under the QF Contracts, Public Service purchases power produced by two facilities located in Ft. Lupton, Colorado (QF Facilities), at an administratively-determined avoided cost rate.  This rate was based on the assumption that the QF Facilities would avoid the construction and operation of large coal-fired plants.  As a result, the QF Contracts provide for a relatively high capacity payment (approximately $17.64/kW-mo.) and a relatively low energy payment ($12.08/MWh in 2001).

4. Under the Restructured Contract, the QF Contracts are combined and restated to enable the QF Facilities to be dispatched as one facility (hereinafter, the “Combined Facility”) producing 272 MW.  The contract calls for Public Service to purchase 272 MW from the effective date of the Restructured Contract until June 30, 2009 and 122 MW from July 1, 2009 through June 30, 2019.  After restructuring, the Combined Facility will operate under a tolling arrangement, with Public Service providing and paying for the natural gas.  Public Service will pay Thermo a tolling fee to convert the fuel to electricity.

5. The Restructured Contract, as amended by the Settlement Agreement, results in a 29 percent reduction in the total maximum demand charges from $17.64/kW-mo to $12.51/kW-mo.  The demand charges are broken down into five components:  1) Reactive Power Support Payment; 2) Dispatchability Payment; 3) Emergency Capacity Payment; 4) Net Capability Payment; and 5) On-Peak Availability Incentive Payment.

6. As a result of this Settlement Agreement, it is calculated that Public Service's ratepayers will realize a reduction of $29,105,530 on a 2001 net present value basis, as compared to the Restructured Contract proposed in Public Service's amended application.  This adjustment amount is reduced by approximately 3.6 percent as a result of increased energy costs.  Public Service proposes to pass the demand savings on to its ratepayers by recovering restructured capacity payments through the Qualifying Facilities Capacity Cost Adjustment.

C. The Settlement Agreement

7. The Settlement Agreement provides that Public Service and Thermo will amend the Restructured Contract to reduce the capacity payments that Public Service is required to make under the Restructured Contract by a total of $49,859,040 with a net present value of $29,105,530.  The Settlement Agreement also provides for an amendment to the Restructured Contract that establishes a 2002 Energy Adjustment Credit, a 2002 Demand Adjustment Payment, and an end of year 2002 true up of these adjustments, thereby eliminating the need for an adjustment to the 2002 Incentive Cost Adjustment as requested by Public Service in its amended application.  

8. Under the Restructured Contract, Thermo agreed to assign to Public Service and Public Service agreed to assume five gas purchase agreements.  As of the date of the Settlement Agreement, one of those contracts, the Enron (Vessels) Gas Sales Purchase Contract dated February 1, 1997 (“Enron Contract”) is currently non-performing and the future status of that agreement has become uncertain due to Enron's bankruptcy filing.  In order to remove the uncertainty associated with the Enron bankruptcy filing and to achieve a settlement, the parties have agreed that Thermo and Public Service shall amend the Restructured Contract to eliminate the requirement that Thermo assign and Public Service assume the obligations under the Enron Contract.  The parties have recognized and agreed that the $29,105,530 net present value of reduced demand charges described above includes consideration to Public Service for Thermo's stipulated agreement to retain the Enron Contract.  Thermo will proceed to assign the other four gas purchase contracts to Public Service, and Public Service shall assume all rights and obligations under those contracts without recourse to Thermo.  In addition, Thermo will assign to Public Service and Public Service will assume without recourse to Thermo an additional three gas purchase agreements.

D. Conclusions

The Commission finds that the Settlement Agreement is a reasonable resolution and it is approved without modification.

II.
ORDER

E. The Commission Orders That:

9. The Settlement Agreement filed May 24, 2002, the Combined Amended and Restated On-System Power Purchase Agreement between Public Service Company of Colorado and Thermo Cogeneration Partnership, L.P. as amended by the Settlement Agreement, and Public Service Company of Colorado's cost recovery methodology as outlined in the Settlement Agreement, are hereby authorized and approved.

10. Public Service Company of Colorado's application, as amended, and as modified by the Settlement Agreement, is granted.  

11. Public Service Company of Colorado shall file with the Commission the Combined Amended and Restated On-System Power Purchase Agreement between Public Service Company of Colorado and Thermo Cogeneration Partnership, L.P., as amended by the Settlement Agreement, no later than five business days after the Mailed Date of this Order. 

12. Staff’s Motion for a One-Day Extension of Time Within Which to File Exceptions to Decision No. R02-338 is granted.

13. The Exceptions filed by Staff are hereby deemed withdrawn.

14. Response time to the Joint Motion filed by the parties on May 24, 2002, is waived.

15. This Order is effective on its Mailed Date .

F. ADOPTED IN COMMISSIONERS' WEEKLY MEETING 
May 29, 2002.
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� In paragraph I.B.15, of Decision No. C01-957, the Commission incorrectly stated that Staff had not intervened in this docket.  We take this opportunity to correct the misstatement.  
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