Decision No. C02-649

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02M-260T

IN THE MATTER OF THE COLORADO PUBLIC UTILITIES COMMISSION’S RECOMMENDATION TO THE FEDERAL COMMUNICATIONS COMMISSION REGARDING QWEST CORPORATION’S PROVISION OF IN-REGION, INTERLATA SERVICES IN COLORADO.
ORDER DENYING MOTION
Mailed Date:  June 11, 2002

Adopted Date:  May 29, 2002

I.
BY THE COMMISSION

Statement, Findings, and Conclusions 

1. On May 13, 2002, AT&T Communications of the Mountain States, Inc., and AT&T Local Services on behalf of TCG Colorado (“AT&T”) filed a Motion to Reopen Proceedings in Docket Nos. 97I-198T and 02M-260T. In its motion, AT&T requests this Commission reopen the record in the § 271 proceedings in order to allow admission of additional evidence relating to certain unfiled, secret agreements between Qwest Corporation (“Qwest”) and some new entrants.

2. AT&T further states that none of the agreements are currently on the record in Colorado, and they should be considered in these proceedings because they directly relate and refer to Qwest’s discriminatory treatment in the provisioning of interconnection, violations of federal law, and the silencing of Qwest’s opponents in these and other § 271 proceedings.

3. AT&T’s motion seeks to reopen these proceedings so that the Commission may take further evidence and decide whether and to what extent these agreements may have hindered or otherwise adversely affected the Commission’s decision-making on various checklist items, and the public interest determination.

4. On May 16, 2002, Eschelon Telecom of Colorado, Inc. (“Eschelon”), filed comments in the form of a letter addressed to Mr. Bruce Smith, Director of the Colorado Public Utilities Commission. In this letter, Eschelon states that it agrees with AT&T’s assessment that the agreements should have been filed by Qwest with the various state commissions. Eschelon states that the Commission may want to reopen proceedings to consider these matters.

5. On May 28, 2002, Qwest filed its response in opposition to AT&T’s motion to reopen the proceedings in Docket No. 97I-198T. In this response, Qwest asserts that AT&T’s argument regarding these agreements, Qwest’s response to that argument and five of the agreements at issue (Exhibits 2 through 6) are already in the Colorado record from the Public Interest en banc workshop held May 7 through 9, 2002. 

6. In addition, Qwest states that it has filed a Petition for Declaratory Ruling before the Federal Communications Commission (“FCC”), which the FCC has accepted for review and comment. The Petition seeks clarification on the applicability of the 90-day pre-approval process of § 252(a) of the Telecommunications Act of 1996. Once definitive guidance is given by the FCC, Qwest commits to applying that threshold standard to all its agreements.

7. In the meantime, Qwest has committed voluntarily to provide copies of all contract, agreements, and letters of understanding with competitive local exchange carriers that create forward-looking obligations to meet the requirements of § 252(a). Qwest will work with state commissions and their staffs to solicit guidance on the treatment of agreements that may be in a “gray” area of this standard. Finally, Qwest reports that it has begun forming a committee of senior managers for various parts of its wholesale business to review all agreements involving Qwest’s in-region wholesale activities and ensure that Qwest complies with its current commitments and any ruling from the FCC.

8. We deny AT&T’s motion. AT&T has had ample opportunity to present these facts into our § 271 record, and in fact has entered five of the agreements at issue as well as approximately a day of oral argument by AT&T attorney Mr. Gary Witt and rebuttal oral argument by Qwest attorney Mr. Todd Lundy. In addition, Commission Staff and its counsel have been conducting their own informal investigation of similar agreements executed in Colorado. This is an ongoing investigation that will run its own course separate and apart from the § 271 proceedings. 

9. The merits of the agreements and arguments already in the record will be discussed and a decision will be reached on their treatment during the Commission’s final deliberations meeting in the 02M-260T docket.

II.
ORDER

A. The Commission Orders That:

10. The AT&T Communications of the Mountain States, Inc., and AT&T Local Services on behalf of TCG Colorado Motion to Reopen Proceedings is denied.

11. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
May 29, 2002.
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