Decision No. C02-644

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-253T
IN THE MATTER OF the application for approval of the transfer of control of xo communications, inc. sole shareholder of xo long distance services, inc. and xo colorado, llc, pursuant to a corporate restructuring involving the issuance and sale of new common stock to (1) certain affiliates of forstmann little & co. and (2) a subsidiary of telefonos de mexico, s.a. de c.v. each to aquire an approximate 40% voting interest.   

ORDER granting application

Mailed Date:  June 10, 2002

Adopted Date:  June 7, 2002
I.
BY THE COMMISSION

A. Statement and Findings of Fact

1. On May 7, 2002, XO Communications, Inc. (“XO-C”), the parent of XO Colorado, LLC (“XO-CO”) and XO Long Distance Services, Inc. (“XO-LD”) together with Forstmann Little & Co. Equity Partnership-VII, L.P. and Forstman Little & Co. Subordinated Debt and Equity Management Buyout Partnership-VIII, L.P. (together “Forstmann”), and Telefonos de Mexico, S.A. de C.V. (“Telmex”, all together “Applicants”)  filed an application seeking approval of a proposed transfer related to XO-LD and XO-CO. 4 Code of Colorado Regulations (“CCR”) 723-25-8.  

2. XO-CO (previously known as NEXTLINK Colorado, L.L.C.) has received authority from this Commission to offer both competitive local exchange services and emerging competitive services (Decision No. C97-1338). XO-CO has effective tariffs on file with the Commission.

3. XO-LD is a registered toll reseller in Colorado.

4. In exchange for a cash purchase of stock, Forstmann and Telmex will each obtain a 40 percent equity interest in XO-C, the common corporate parent of both XO-CO and XO-LD. Neither Forstmann nor Telmex will obtain a majority or controlling interest of XO-C following the contemplated transaction.

5. XO-CO will continue to offer its services under its filed tariff with no changes in rates, terms, and conditions. XO-LD will continue to offer resold toll services as a registered toll reseller

6. Forstmann does not currently hold, nor does it request a Certificate of Public Convenience and Necessity from the Commission to provide jurisdictional telecommunications services.  Forstman received a grant of authority from the Commission in Decision No. C02-331.

7. Telmex does not hold, nor does it request a Certificate of Public Convenience and Necessity from the Commission to provide jurisdictional telecommunications services.  The application includes a request for a waiver of all of the information required of it to obtain a Commission grant of authority (4 CCR 723-25-4.1).  It does contain a portion of the information that it believes is relevant to the request for transfer.

8. The Applicants request a waiver of the Commission’s slamming rule located at 4 CCR 723-2-25, if it is found that these rules apply to the transfer. 

9. Notice of the application was posted on the Commission’s web site on May 9, 2002.  Interventions were due on or before May 29, 2002.  None were filed.

B. Discussion

10. The application is unopposed and may be considered without a hearing.  § 40-6-109(5), C.R.S.

11. The Applicants represent that there will be no changes in the day-to-day operations of either XO-CO or XO-LD as a result of the contemplated transfer.

12. Neither Forstmann or Telmex will obtain a controlling interest in XO-C.  Nevertheless, we treat this transaction as a transfer under 4 CCR 723-25-8 as a conveyance of assets not in the ordinary course of business (4 CCR 723-25-2.17 (c)). 

13. The Commission finds that the proposed transfer is not contrary to the public interest. 

14. The Commission finds that Telmex has complied with 4 CCR 723-25-8 and will grant it authority for the transfer requested.

II.
ORDER

A.
The Commission Orders That:

15. The application by XO Communications Inc., Forstmann Little and Co. Equity Partnership-VII, L.P., Forstmann Little & Co. Subordinated Debt and Equity Management Buyout Partnership-VIII, L.P., and Telefonos de Mexico, S.A. de C.V. is deemed complete.

16. The application to approve the proposed transfer involving XO Colorado, LLC and XO Long Distance Services, Inc., is granted.

17. The request for a waiver for provision of all the information required by Telefonos de Mexico, S.A. de C.V. to obtain a grant of authority from the Commission is granted.

18. The request for a waiver of the Commission’s slamming rules is denied as unnecessary in this instance.

19. The obligation of XO Colorado, LLC, to file an annual report with the Commission and contribute to all applicable Colorado funds for the period up until the effective date of this Order remains.  These funds include the Public Utilities Commission’s Fixed Utilities Fund, the Colorado High Cost Support Mechanism Fund, the Telecommunications Relay Services for the Disabled Telephone Users Program, and the Emergency Telephone Access Act Program. 

20. The obligation of XO Long Distance Services, Inc., to file an annual report with the Commission and contribute to the Colorado High Cost Support Mechanism Fund also remains.  

21. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

June 7, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



POLLY PAGE
_______________________________



JIM DYER
_______________________________

Commissioners

CHAIRMAN RAYMOND L. GIFFORD ABSENT.
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Bruce N. Smith
Director
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