Decision No. C02-642

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-645CP-Extension

in the matter of THE APPLICATION OF durango transportation, inc., p.o. box 1445, durango, colorado 81032 FOR AUTHORITY TO extend operations under puc no. 14196.

Decision Granting Motion to Reinstate Docket

Mailed Date:  June 10, 2002

Adopted Date:  May 15, 2002

I.
BY THE COMMISSION:

A. Statement

1.
This matter comes before the Commission for consideration of the Motion to Reinstate Docket No. 00A-645CP-Extension filed by Durango Transportation, Inc. (“Durango Transportation”), on May 2, 2002.  The Mesa Verde Company (“Mesa Verde”) filed an “Objection to Applicant’s Motion to ‘Reinstate Docket” on May 8, 2002.  Thereafter, Durango Transportation filed a “Response to Objection to Applicant’s Motion to Reinstate Docket’” on May 14, 2002.  Now being duly advised in the matter, we grant Durango Transportation’s Motion consistent with the discussion below.

B. Discussion

1. The current Motion relates to Recommended Decision No. R01-694 (“Recommended Decision”) issued July 16, 2001.  An administrative law judge (“ALJ”), using the Commission’s modified procedure pursuant to § 40-6-109(5), C.R.S., and Rule 24 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (“CCR”) 723-1, issued the Recommended Decision.  That decision granted to Durango Transportation an extension of Certificate of Public Convenience and Necessity PUC No. 14196 to allow scheduled transportation of passengers and their baggage in certain parts of extreme southwestern Colorado.

2. Pursuant to the terms of the Recommended Decision, Durango Transportation had 60 days from the effective date of that decision within which to comply with its requirements.

3. Specifically, ordering paragraph no. 7 stated:

Applicant shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  Applicant shall also file an appropriate tariff and pay the issuance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.  If the Applicant does not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void...

(Emphasis added.)

4. Pursuant to § 40-6-109(2), C.R.S., because no exceptions to the Recommended Decision were filed, the Recommended Decision became effective as the decision of the Commission on August 6, 2001.  Durango Transportation then had 60 days--until October 5, 2001--to comply with the requirements of the Recommended Decision.  As discussed below, Durango Transportation timely complied with these requirements.  Its authority was erroneously voided nevertheless.

a. Fees

(1) Because it is an existing carrier with previous authority from this Commission, Durango Transportation already had insurance forms on file with the Commission when the current authority was issued.  Likewise, because it was adding no vehicles to its then current fleet, Durango Transportation had already paid its annual vehicle identification stamp fees for the vehicles at issue.  When the Commission received Durango Transportation’s $5 to cover the cost of the issuance fee on August 28, 2001, that money was erroneously credited to a vehicle identification stamp fee instead.

(2) Durango Transportation received the vehicle identification stamp along with a receipt for having paid the vehicle identification fee, yet did not contact Commission Staff to correct the error.  While it is unclear how the error occurred and why Durango Transportation notified no one about the mistake, we give Durango Transportation the benefit of the doubt, and find that it had paid both of its $5 fees in a timely manner.

b. Tariff and Time Schedule

(1) Durango Transportation filed its proposed tariff and time schedule on or around September 14, 2001.  Members of the Commission’s Transportation Staff believed that these filings did not meet the requirements of the Recommended Decision.  After communicating to Durango Transportation the tariff deficiencies and getting inadequate responses, Transportation Staff allowed the 60-day time period to lapse.  Transportation Staff then treated the authority as void and entered it as such in the Commission’s record-keeping systems.
  This was done in error.

Pursuant to § 40-6-111(2)(a), C.R.S., if the Commission does not suspend a tariff or time schedule, and schedule a hearing on the propriety of such by its effective date, the tariff or time schedule goes into effect by operation 

of law.
  This is the case regardless of the “appropriateness” of the tariff and/or time schedule.

(2) Because Durango Transportation already had insurance on file with the Commission; already had a vehicle identification stamp for each vehicle at issue; timely filed its $5 issuance fee; and because Durango Transportation’s timely filed tariff and time schedule, while objectionable to Transportation Staff, which went into effect by operation of law, it was an error to void Durango Transportation’s authority.

Durango Transportation complied with the directives of the Recommended Decision before the 60 days expired.  Hence Durango Transportation’s Motion must be granted 

not because of its actions that subsequently merit reinstatement, but merely to correct an administrative error that resulted in the voiding of Durango Transportation’s authority.

c. Mesa Verde’s Objection

(1) In Mesa Verde’s Objection, it argues that:  (1) by the express terms of the Recommended Decision, the authority granted to Durango Transportation became void as of October 5, 2001;
 (2) § 40-6-112, C.R.S., and Public Utilities Commission v. Donahue, 138 Colo. 492, 335 P.2d 285 (1959), do not allow the Commission to effect the requested reinstatement; (3) Durango Transportation’s actions do not merit the requested reinstatement; and (4) Durango Transportation has an ulterior motive for making the current request, to wit, to hamper Mesa Verde’s application that is currently pending before a Commission ALJ.  Durango Transportation has filed an intervention in that application.

Regarding Mesa Verde’s first point, as noted above, because Durango Transportation timely complied with the requirements of the Recommended Decision, the authority 

granted to Durango Transportation should not have been voided in October 2001.  We reiterate that we now correct that error.

(2) Mesa Verde’s second point refers to § 40-6-112, C.R.S., which allows the Commission to “rescind, alter, or amend any decision made by it.”  Mesa Verde cites Donahue for the proposition that “[t]he power granted by [§ 40-6-112, C.R.S.,] does not authorize retroactively amending a previously final order to authorize a service which the prior order expressly precludes.”

(3) By granting Durango Transportation’s Motion under the present circumstances, we need not in any way alter or amend the Recommended Decision.  We merely grant Durango Transportation’s Motion by noting and correcting the Commission’s previous administrative error.  The Recommended Decision remains intact, therefore use of the power granted to the Commission in § 40-6-112, C.R.S., is unnecessary.

(4) Mesa Verde’s third contention, regarding the merits of Durango Transportation’s reinstatement request, is moot, consistent with the above discussion.  Its fourth point, regarding Durango Transportation’s ulterior motives, is both moot and largely irrelevant.  The propriety of Durango Transportation’s intervention in Mesa Verde’s pending application will be resolved by the ALJ assigned to the case using the criteria outlined in the Commission’s Rules of Practice and Procedure 64 and 65, 4 CCR 723-1.

C. Conclusion

For these reasons, the Commission grants Durango Transportation’s Motion to Reinstate.  We note that the Commission should not have voided Durango Transportation’s authority, and we correct the error.

II.
order

D. The Commission Orders That:

1. The Motion to Reinstate Docket No. 00A-645CP-Extension is granted consistent with the discussion above.  The Commission affirms that Durango Transportation, Inc.’s authority granted under Decision No. R01-694 is valid and corrects Commission records to note such.

2. This Order is effective on its Mailed Date.

E. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
May 15, 2002.
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� Near the end of April 2002, Durango Transportation filed amended tariffs and time schedules.  Durango Transportation states in its Response to the Objection that only at that time did it become aware that its authority had been voided.  The current Motion followed.





� Section 40-6-111, C.R.S., states in pertinent part:





(1)(a) Whenever there is filed with the commission any tariff or schedule stating any new or changed individual or joint rate, fare, toll, rental, charge, classification, contract, practice, rule, or regulation, the commission has power, either upon complaint or upon its own initiative and without complaint...to have a hearing concerning the propriety of such rate, fare, toll, rental, charge, classification, contract, practice, rule, or regulation if it believes that such a hearing is required and that such rate, fare, toll, rental, charge, classification, contract, practice, rule, or regulation may be improper.





(2)(a)...All such rates, fares, tolls, rentals, charges, classifications, contracts, practices, rules, or regulations not so suspended, on the effective date thereof, which, in the case of a public utility other than a rail carrier, shall not be less than thirty days from the time of filing the same with the commission, or of such lesser time as the commission may grant, shall go into effect and be the established and effective rates, fares, tolls, rentals, charges, classifications, contracts, practices, rules, and regulations subject to the power of the commission...


(Emphasis added.)


� Mesa Verde states that this took place on the fourth, instead of the fifth.  It forgets to note that the “effective date” of the decision cannot fall on a Sunday.  See 4 CCR 723-1-7(c).
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