Decision No. C02-559

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01R-485EG

IN THE MATTER OF PROPOSED RULES ESTABLISHING PROCEDURES GOVERNING APPEALS BROUGHT BY PUBLIC UTILITIES OR POWER AUTHORITIES TO THE PUBLIC UTILITIES COMMISSION PURSUANT TO SECTION 29-20-108, C.R.S.

ORDER LIFTING STAY AND ADOPTING RULES

Mailed Date:     May 15, 2002

Adopted Date:  April 17, 2002

I. BY THE COMMISSION

A. Statement

This matter comes before the Colorado Public Utilities Commission (“Commission”) for consideration of Recommended Decision No. R02-176 (“Recommended Decision”) issued on February 21, 2002.  In that decision, the Administrative Law Judge (“ALJ”) recommended that the Commission adopt the Rules Concerning Appeals of Local Government Land Use Decisions Brought by a Public Utility or Power Authority to The Public Utilities Commission, 4 Code of Colorado Regulations (“CCR”) 723-XX as modified by the Recommended Decision.  The rules were proposed to incorporate the provisions of House Bill No. 01-1195, codified in § 29-20-108, C.R.S., that allows a public utility to appeal local government siting and building determinations for power plants and other facilities to the Commission under certain circumstances.  The Commission, on its own motion, issued a stay of the Recommended Decision on March 6, 2002 (Decision No. C02-284) in order to review portions of the proposed rules.  See § 40-6-109(2), C.R.S.  Now, being duly advised in the premises, we adopt the Recommended Decision of the ALJ, with several modifications to portions of the proposed rules.

B. Discussion

1. The Commission gave notice of a proposed rulemaking regarding the adoption of new Rules Concerning Appeals of Local Government Land Use Decisions Brought by a Public Utility or Power Authority to the Public Utilities Commission under § 29-20-108, C.R.S., 4 CCR 723-XX, on October 26, 2001.  Notice was given to the Secretary of State on the same day.

2. Public Service Company of Colorado (“Public Service”); UtiliCorp United, Inc. (“UtiliCorp”); Tri-State Generation and Transmission Association, Inc. (“Tri-State”); and the Colorado Rural Electric Association (“CREA”) filed written comments.  

3. A hearing was held on the proposed rules on December 17, 2001.  Public Service, UtiliCorp, Tri-State, CREA, Intermountain Rural Electric Association (“IREA”), and Staff of the Commission (“Staff”) presented oral comments.  The ALJ subsequently issued his Recommended Decision proposing to adopt the rules on February 21, 2002.  

4. The Commission issued a stay of the Recommended Decision on March 11,2002, to review some of the proposed language in the rules.  Now that the Commission has had the opportunity to review the proposed rules, we adopt them with several changes, which are noted in the Attachment to this Order.

5. The changes we incorporate clarify that the utility filing an appeal will be required to provide information as to how residents’ safety will be affected by the new facilities or lack of facilities.  The changes will also clarify the role of local governments in the appellate proceedings.  Finally, we make some minor grammatical and cosmetic changes to the rules.

6. First, to clarify the information required by the filing utility in its application, we modify the language in Rule 3.11
 to read “Information concerning how the proposed major electrical or natural gas facilities will affect the safety of residents within and without the boundaries of the jurisdiction of the local government.”  We find that this language clarifies the safety impact information required in the utilities’ application for appeal.

7. We also clarify the language in Rule 5.3 to read that local governments are considered an indispensable party to the appellate process and as such, will be joined as a party.  

8. Finally, we make minor cosmetic changes throughout the rules to correct grammatical errors, clean up language and renumber Rule 3 and Rule 6 for the rules to flow more logically.  These modifications are all noted in the Attachment to this Order.

II. ORDER

A. The Commission Orders That:

9. The stay of Decision No. R02-176 is lifted.

10. The rules recommended in Decision No R02-176 are modified consistent with this Order and the Appendix.

11. The rules attached to this decision as the Appendix are adopted.  This order adopting the attached rules shall become final 20 days following the mailed date of this decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this decision is timely filed, this order of adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.

12. Within twenty days of the effective date of this decision, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.

13. The twenty-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this decision.

14. This Order is effective immediately upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 17, 2002
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Bruce N. Smith
Director

G:\yeLLOW\01R-485EG_041702_pg.doc:lp






� Modified to Rule 3.1.9.
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