Decision No. C02-558

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-461BP

in the matter OF THE application of admired transportation, inc., for authority to extend operations under contract carrier permit no. b-9814.

Decision Denying Exceptions

Mailed Date:  May 15, 2002

Adopted Date:  April 17, 2002

T A B L E  O F  C O N T E N T S

I.
BY THE COMMISSION: . . . . . . . . . . . . . . . . . . .  1

Statement  . . . . . . . . . . . . . . . . . . . . . . .  1

II.
DISCUSSION . . . . . . . . . . . . . . . . . . . . . . .  2


1.
Admired’s Exceptions  . . . . . . . . . . . . . . .  4


2.
Kids Wheels’ Response . . . . . . . . . . . . . . .  8

III.
FINDINGS AND CONCLUSIONS . . . . . . . . . . . . . . . . 10


D.
Rule 4.1.1 -- “Specialized and Tailored”  . . . . . 12

E.
Rule 4.1.2 -- “Ability as well as the

Willingness”  . . . . . . . . . . . . . . . . . . . 13

F.
Rule 4.1.3 -- “Better Equipped”; and 4.1.4 -- “Impair
 
the Efficient Public Service” . . . . . . . . . . . 16

G.
Services Performed without Commission Authority . . 21

H.
Conclusion  . . . . . . . . . . . . . . . . . . . . 23
IV.
ORDER  . . . . . . . . . . . . . . . . . . . . . . . . . 23

A. The Commission Orders That: . . . . . . . . . . . . 23

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING  . . . . . 24

I.
BY THE COMMISSION:

Statement

This matter comes before the Commission for consideration of Exceptions to Decision No. R02-136 (“Recommended Decision”) filed by Admired Transportation, Inc. (“Admired”).  In that decision, the Administrative Law Judge (“ALJ”) recommended that the Commission dismiss the contract carrier application of Admired based on the fact that it had not established at hearing that it is better equipped than existing common carriers to meet the needs of its potential customers.  In its Exceptions, filed pursuant to § 40-6-109(2), C.R.S., Admired objects to certain of the ALJ’s findings of law and fact.  Admired filed a transcript of the February 8, 2002 hearing along with its Exceptions.  Intervenor Kids Wheels, LLC (“Kids Wheels”) filed its Response to the Exceptions (“Response”).  Now being duly advised in the matter, we deny Admired’s Exceptions and affirm the Recommended Decision, in part.

II.
DISCUSSION

A. This proceeding involves an application for authority to operate as a contract carrier by motor vehicle for hire.  Admired filed its application on October 3, 2001.  Admired requested an extension of Contract Carrier Permit No. B-9814 to include the following:

Transportation of

passengers and their baggage

between all points in the City and County of Denver, Colorado.

RESTRICTIONS:  Restricted to provided services for:

(1)
Northeast Child and Family Center, 4353 E. Colfax Avenue, Denver, Colorado 80220;

(2)
West Denver Child and Family Center, 1405 N. Federal, Denver, Colorado 80204;

(3)
University Hills Child and Family Center, 4141 E. Dickinson Place, Denver, Colorado 80222;
 and

(4)
City and County of Denver Department of Human Services, 1200 N. Federal Boulevard, Denver, Colorado 80204.

B. After a hearing at which Admired and Kids Wheels each presented two witnesses, the ALJ determined that, according to the criteria set forth in Rule 4.1 of the Commission’s Rules, Regulations, and Civil Penalties Governing Contract Carriers of Passengers by Motor Vehicles, 4 Code of Colorado Regulations (“CCR”) 723-23, Admired had not met its burden.

C. Rule 4.1, 4 CCR 723-23, states that:

In an application for a permit or for an extension of a permit:

723-23-4.1.1 An applicant shall bear the burden of proving that the service it proposes to provide to potential customers is specialized and tailored to the potential customers' distinct needs.

723-23-4.1.2 An intervenor may then present evidence to show it has the ability as well as the willingness to meet the distinctly specialized and tailored needs of the potential customers.

723-23-4.1.3 If an intervenor establishes it has the ability and willingness to meet the distinctly specialized and tailored needs of the potential customers, the applicant must then demonstrate that it is better equipped to meet such needs of the potential customers than the intervenor.

723-23-4.1.4 An intervenor must then establish that the proposed operation of the contract carrier will impair the efficient public service of common carriers serving in the same area as is proposed in the application.

(Emphasis added.)  In the Recommended Decision, the ALJ used the above-criteria in making specific findings.

D. First, the ALJ determined that “the Applicant has shown that it proposes to provide a specialized and tailored service to meet the distinct needs of the West Denver Child and Family Center” (“West Denver”) only.  Second, the ALJ found that “Kids Wheels, however, established it has the ability and the willingness to meet the same needs of the West Denver Child and Family Center.”  Finally, the ALJ found that Admired was unable to establish at the hearing that it was better equipped to meet the needs of West Denver than Kids Wheels.  Hence, the ALJ recommends dismissal of the contract carrier application.

1. Admired’s Exceptions

a. Admired objects to certain of the ALJ’s findings of fact and conclusions of law.  In doing so, Admired directs the Commission to Pollard Contracting Co., Inc. v. Public Utilities Commission, 644 P.2d 7 (Colo. 1982).  In Pollard Contracting, the Colorado Supreme Court upheld a Commission decision granting a contract carrier permit to applicant White and Sons Construction, Inc. (“White”), over the protest of common carrier intervenor Pollard Contracting Co., Inc. (“Pollard”).

b. While the court’s summary of the Commission’s findings of fact is limited, it notes that at White’s hearing, White established that it could provide a service that was “distinctly superior” to that of Pollard.  Pollard Contracting, 644 P.2d at 10.  Pollard established that it had the “ability as well as the willingness” to provide the service.  White was able to establish that it was better equipped to meet the distinctly different need than Pollard.  Pollard, however, was unable to show that the proposed operation would “impair the efficient public service” of Pollard’s service, mostly because Pollard had not shown that it had ever provided the service in question.  Id. at 12.

The supreme court expressly approved of the Commission’s manner of determining whether or not to grant a contract carrier permit.  Specifically, the court approved of 

the Commission’s Guideline “C,” which has since been superseded by the current Rule 4.1.
  Id. at 11.  The court also determined that the Commission’s guidelines “are in accord with the statutory standard set forth in section 40-11-103(2),” C.R.S., which states that:

No [contract carrier] permit nor any extension or enlargement of an existing permit shall be granted by the commission if in its judgment the proposed operation of any such contract carrier will impair the efficient public service of any authorized motor vehicle common carrier then adequately serving the same territory over the same general highway route.

Finally, the court affirmed the Commission’s grant of authority to White.  Id. at 12.

c. Admired notes that Kids Wheels has never served the West Denver area at issue.  It therefore argues that because this was also the case with the intervenor in Pollard Contracting, the outcome of Admired’s application should also be the same, i.e., the Commission must grant the permit.

d. Admired agrees with the ALJ’s first finding that Admired established it proposes a service that is “specialized and tailored” to the customer’s distinct needs.

e. Admired contends, however, that, while Kids Wheels testified that it had “the ability as well as the willingness” to meet the specialized and tailored needs of Admired’s proposed customers, that testimony was controverted by the support letters filed with Admired’s original application.  Admired further highlights the fact that testimony was presented at the hearing to show that Kids Wheels has, in the past, had to refer customers to other carriers when it could not provide a requested service.
  Finally, Admired notes that Kids Wheels has never provided services for the West Denver location, and that Admired’s witness, Christa Gonzalez, of the West Denver location testified that the requirements of that agency were not being adequately met.  Admired claims that for all these reasons, Kids Wheels did not meet its burden of establishing that it had the “ability as well as the willingness” to meet West Denver’s distinct needs.  Admired likewise points out that the ALJ failed to find that Kids Wheels is “adequately serving” the same territory over the same general highway route, as required by Pollard Contracting.

f. Admired finally insists in its Exceptions that it has demonstrated that it provides “superior, prompt, and personalized” service, and that some of West Denver’s clients had even specifically requested Admired’s services.  Admired finds fault with the fact that this testimony was not squarely addressed in the Recommended Decision, and urges the Commission that this testimony is conclusive of the fact that it is “better equipped” to provide the proposed services than common carriers.

2. Kids Wheels’ Response

g. Kids Wheels sets forth numerous arguments in its Response to the Exceptions.  We summarize its major points below.

h. Factually, Kids Wheels notes that there are several other carriers providing service like that proposed by Admired, therefore implying that there is no real need for the services.  Kids Wheels further notes that it contacted the West Denver location to inquire about its transportation needs, but was told that they did not need any additional carriers.

i. Kids Wheels urges that the Recommended Decision complies with the standard set by § 40-11-103(2), C.R.S., because a grant of the requested authority would have a deleterious effect on the operations of common carriers in the area.  Kids Wheels argues that, because Admired did not present testimony from representatives of the other Mental Health Corporation of Denver (“MHCD”) locations besides West Denver, the ALJ was correct in determining that it had not met its burden with respect to those locations.  Regarding West Denver, Kids Wheels implies that because the only live testimony presented by Admired other than Admired’s president was a representative of an entity already illegally served by Admired, such testimony is to be given little weight.

j. Kids Wheels further notes that the only clients it referred to Admired were located in Arapahoe County, where Admired already has authority to serve.  This did not include any of the clients at issue in this application.  Because of this, Kids Wheels implies that it is indeed adequately serving the customers at issue, and there is no need for additional carriers in the City and County of Denver.

k. Kids Wheels alleges that, by virtue of the fact that Admired holds Commission authority to operate as a contract carrier in Arapahoe County, Admired knew it needed authority to serve in the City and County of Denver.  Therefore, Kids Wheels argues, it cannot base its showing of need for services on those prior illegal services.

l. Kids Wheels argues that Admired’s constant references to Pollard Contracting are misplaced, in part because the regulations referred to in that case have been superseded.  It also claims that the burden of proof in the Commission’s regulations have also changed since Pollard Contracting was issued.  Kids Wheels does not elaborate on these points.

m. While we do not necessarily agree with all of Kids Wheels’ assertions, we agree with Kids Wheels that the ALJ’s recommended dismissal of Admired’s application was proper.

III.
Findings and Conclusions

E. As stated supra, Rule 4.1, 4 CCR 723-23, states that in an application for a contract carrier permit or for an extension of such a permit:

723-23-4.1.1 An applicant shall bear the burden of proving that the service it proposes to provide to potential customers is specialized and tailored to the potential customers' distinct needs.

723-23-4.1.2 An intervenor may then present evidence to show it has the ability as well as the willingness to meet the distinctly specialized and tailored needs of the potential customers.

723-23-4.1.3 If an intervenor establishes it has the ability and willingness to meet the distinctly specialized and tailored needs of the potential customers, the applicant must then demonstrate that it is better equipped to meet such needs of the potential customers than the intervenor.

723-23-4.1.4 An intervenor must then establish that the proposed operation of the contract carrier will impair the efficient public service of common carriers serving in the same area as is proposed in the application.

(Emphasis added.)

F. Before proceeding, we highlight the exact language of Rule 4.1.  By use of the word “then” in 4.1.2, 4.1.3, and 4.1.4, the Rule sets forth a chronological list of items to be established before the Commission may grant a contract carrier permit when another carrier intervenes in the application.
  Therefore, if a party fails to meet its burden in one of the subsections, the analysis goes no further.  This comes with the proviso that the statutory requirement of § 40-11-103(2), C.R.S., (that the contract carrier permit not result in impairment to common carriers) be met.
  With these considerations in mind, we address the requirements of Rule 4.1 in order.
In this case, the ALJ determined that Admired had established that it proposed to provide a service that is specialized and tailored to West Denver’s distinct needs, as required by Rule 4.1.1.  He next determined that Kids Wheels had met its burden under Rule 4.1.2, in that it proved it had the “ability as well as the willingness” to meet the distinctly specialized and tailored needs of West Denver.  Finally, the ALJ determined that Admired was unable to establish that it was “better equipped” than Kids Wheels; therefore it had not meet its burden under Rule 4.1.3.  Hence the ALJ complied with Rule 4.1 by dismissing the application.

G. Rule 4.1.1 -- “Specialized and Tailored”
1. As noted in footnote 3, supra, Admired does not challenge the ALJ’s finding that Admired only met its burden under Rule 4.1.1 with respect to West Denver.  In fact, in its Exceptions, Admired specifically cites with approval the ALJ’s determination regarding the “specialized and tailored” requirement.  However, Kids Wheels argues that this burden was not even met with regard to West Denver.

2. At the hearing, Admired presented live testimony that it proposes to offer services that are specialized and tailored to West Denver’s distinct needs.  Admired witness Christa Gonzalez testified that West Denver has a current need for transportation services, and in particular for services with drivers able to provide door-to-door service for its special needs clients.  This service entails walking into a location to pick up a child, and bringing the child into the destination location.  Ms. Gonzalez further testified that Admired had consistently given West Denver good service in that it provided this door-to-door service, and was prompt.  She testified that the parents of some clients had repeatedly requested Admired’s services by name.

3. With respect to Admired’s other proposed customer locations, the ALJ correctly noted that Admired did not present any oral witness testimony to support its application to serve those locations.  We find that the ALJ was correct in determining that:  (1) the support letters attached to Admired’s application lack the weight of live testimony; and (2) more importantly, the letters do not establish the “distinct needs” of those locations, as required by Rule 4.1.1.

4. For these reasons, we find that the ALJ correctly determined that Admired met its burden in Rule 4.1.1 with respect to West Denver only.

H. Rule 4.1.2 -- “Ability as well as the Willingness”
1. The ALJ found that Kids Wheels had successfully established that it has the “ability as well as the willingness” to meet West Denver’s distinct needs.
  We agree with this determination.

2. Kids Wheels presented oral testimony that it was “able and willing” to meet the needs of West Denver.  Beverly Braton testified that Kids Wheels has “both the manpower and the vehicles” to provide “a lot” more services for all of the MHCD locations.
  She also described in detail Kids Wheels’ door-to-door service, which appears to approximate Admired’s in every way.

Admired contends that the support letters attached to its application directly refute Kids Wheels’ assertion that it has the “ability as well as the willingness” to meet the needs of the proposed customers in that the letters state there is a need for more services.  Admired fails to consider the fact that only the needs of West Denver are at issue.  While West Denver’s letter indicated a need for additional transportation services of the type proposed by Admired, both West Denver and Kids Wheels presented oral testimony that West Denver had not tried to contact Kids Wheels for its services -- services similar to those provided by 

Admired, and services that Kids Wheels already provides for the other MHCD locations listed in Admired’s application.  Contrary to Admired’s assertions, West Denver’s need for transportation services and Kids Wheels’ ability and willingness are not mutually exclusive.  From the facts on record, it appears that were West Denver to contact Kids Wheels, both parties’ needs could be met.

3. While both Admired and Kids Wheels presented testimony that Kids Wheels had, on occasion, had to refer customers to other carriers when it was unable to serve such customer, this evidence was, again, in regard to other locations, and not to West Denver.  Further, Kids Wheels presented evidence that such referrals had happened infrequently.  Kids Wheels’ representative also testified that the company has recently increased its fleet size.  Therefore, based on Kids Wheels’ testimony, as well as the lack of evidence presented to controvert such, Admired has not shown that Kids Wheels is unable to serve West Denver.

4. Hence, while West Denver testified orally and in writing that its distinct transportation needs were not being met, we agree with the ALJ that, based on the record as a whole, Kids Wheels established that it has the ability as well as the willingness to meet those distinct needs.  We therefore agree with the ALJ that Kids Wheels met its burden under Rule 4.1.2.

I. Rule 4.1.3 -- “Better Equipped”; and 4.1.4 -- “Impair
 
the Efficient Public Service”
1. Regarding Admired’s burden under Rule 4.1.3, the ALJ determined that Admired could not establish at the hearing that it was “better equipped” to serve the proposed customers than Kids Wheels.

2. Admired argues that the ALJ erred in finding that it could not meet this burden.  It generally contends that it established it is “better equipped” than Kids Wheels because:  (1) its services are so “superior, prompt, and personalized” that some of West Denver’s clients have asked for Admired by name; and (2) Kids Wheels has never even served West Denver before.  The ALJ found that Admired could not meet this burden because it based the support for its application on previous, illegal operations.  We agree with the ALJ that Admired did not meet its burden to establish that it was “better equipped” than Kids Wheels, but we do so for different reasons.  See discussion, infra.

3. At the hearing, Admired offered testimony that it was prepared and able to operate in a manner that was necessary to meet the needs of its particular customers.  Specifically, Admired proffered testimony that it employed drivers who were courteous, and who had experience working with special needs children.  Further, they were able to meet the customers’ particular need to have the children escorted in and out of the building, if necessary.

4. However, Kids Wheels likewise testified that it currently provides equally inclusive service to other MHCD locations, and that it was ready and willing to do so for West Denver as well.  As noted, supra, Kids Wheels presented testimony that it provides door-to-door service for special needs children to other MHCD locations, and that it has “the manpower and the vehicles” to do so for West Denver as well.

5. Admired’s focus on its own customer service in its Exceptions is misplaced.  In Pollard Contracting, the supreme court quoted with approval the Commission’s determination that White’s proposed services were “distinctly superior” to Pollard’s in terms of “price, quality of equipment, location of White and Pollard, repair and maintenance facilities, and personnel along with other intangible concerns.”  Pollard Contracting, 644 P.2d at 10.  The Commission had found that such factors are relevant to the Commission’s determination of whether or not to grant contract carrier authority.  Id.  Therefore, White showed that it was “better equipped” not only in the sense that it provided better customer service, but in the sense that its equipment was more suited to the proposed services and the proposed customer.

6. In the present case, Admired established that it was providing “superior” service to West Denver.  However, this “superiority” was in reference to West Denver’s other transportation provider, Metro Taxi, Inc., not to Kids Wheels.  Further, customer service is only a part of the “better equipped” package.  Because the evidence in this case established that both Admired and Kids Wheels were equally well equipped to provide services to West Denver, we find that Admired did not meet its burden under Rule 4.1.3.

7. Admired strenuously argues that because Kids Wheels has never before served West Denver, Admired’s application must be granted, as was the case in Pollard Contracting.  This argument fails to take into account the chronological nature of Rule 4.1.  As stated, supra, the ALJ in this case determined, and we agree, that Admired met its burden (for West Denver) under Rule 4.1.1, then Kids Wheels met its burden under Rule 4.1.2, then Admired was not able to meet its burden under Rule 4.1.3.  Therefore the analysis necessarily ended there; Rule 4.1.4 was irrelevant.

In Pollard Contracting, however, the Commission and the supreme court held that the applicant had met its burden 

under step one,
 the intervenor had met its burden under step two, the applicant then met its burden under step three, but then the intervenor could not meet its burden under step four.  It was in relation to this step four that the court (and the Commission) noted the fact that the intervenor had not before provided the service at issue.

8. Again, the current Rule 4.1.4 states that “An intervenor must then establish that the proposed operation of the contract carrier will impair the efficient public service of common carriers serving in the same area as is proposed in the application.”  As noted in footnote 6, supra, this language encompasses the “impair the efficient public service” directive of § 40-11-103(2), C.R.S.  At the end of the pertinent section of the opinion, the Pollard Contracting court stated that “In short, there was evidence before the PUC that there was no existing common carrier service for the transportation of people being provided by Pollard.  Therefore, there could be no impairment by the issuance of a contract carrier permit to White.”  Pollard Contracting, 644 P.2d at 12 (emphasis added).

Thus, the court approved of the Commission’s finding that Pollard had not, as required by step four and § 40-11-103(2), C.R.S., established that issuance of the requested permit would impair Pollard’s efficient operation.  Such a finding was not made by the ALJ in the present case because the issue of “impairment” never arose due to the fact that Admired had never established that it was “better equipped” than Kids Wheels.

9. Admired finally implies that the ALJ’s failure to specifically find that Kids Wheels was “adequately serving the same territory over the same general highway route, as required by Pollard,” means that the requested authority must be granted.  The language to which Admired refers is actually drawn from § 40-11-103(2), C.R.S.  As noted in footnote 6, supra, the court in Pollard Contracting recognized that the mandate of that statute was adequately covered in the Commission guideline now presented as Rule 4.1.4.  We reiterate that since Admired did not meet its burden under Rule 4.1.3, the requirements of Rule 4.1.4 and § 40-11-103(2), C.R.S., never arose.

10. Because we concur with the ALJ’s findings regarding the requirements of Rule 4.1, and because we find that Admired’s reliance upon Pollard Contracting is misplaced, we deny Admired’s Exceptions, and affirm the Recommended Decision.  However, we modify it consistent with the discussion below.

J. Services Performed without Commission Authority

1. In section III.C. of the Recommended Decision, the ALJ states that Admired “pins its hopes on the fact that it has provided such service in the past,” and therefore found that Admired could not establish that it was “better equipped,” as required by Rule 4.1.3.

2. The ALJ is correct that Colorado case law makes it clear that “a carrier cannot support an application for an extension of its services on the basis of a public need which the carrier is satisfying through unauthorized operations.”  G & G Trucking Co., Inc. v. Pub. Utils. Comm’n, 745 P.2d 211, 215 (Colo. 1987); see also Miller Bros., Inc. v. Pub. Utils. Comm’n, 185 Colo. 414, 436, 525 P.2d 443, 454 (1974).  However, this is only the case when an applicant operates “with intent to violate the law or with a reckless disregard for the law,” i.e., if the applicant knows that it is operating illegally.  G & G Trucking Co., 745 P.2d at 215; see also Miller Bros., 185 Colo. at 436, 525 P.2d at 454.

3. In this instance, Admired’s president testified that the company had previously been providing services for the West Denver location, as well as the other locations, pursuant to an “authorization number” given to it by the City and County of Denver.  Admired presented testimony that when the City and County of Denver revoked this authorization number, Admired stopped its operations performed pursuant to that “authority” and filed the current application with this Commission.  Nowhere on the record is there further discussion of the legality or illegality of these previous operations.  Hence, there was no evidence presented to either prove or disprove the notion that Admired knew that it was operating in violation of the law.

4. Kids Wheels urges us to find that by virtue of the fact that Admired already holds Commission authority to operate in Arapahoe County, Admired knew it needed Commission authority to operate in the City and County of Denver.  We are not persuaded.

5. We stress that the only testimony presented at the hearing relating to this point was that Admired operated under an “authorization number” given to it by the City and County of Denver and that, when that number was revoked, Admired filed the present application.  This does not in any way prove that Admired knew it was operating illegally, and in fact, it tends to disprove that notion.

6. Pursuant to the above discussion we therefore find that the ALJ’s foundation for determining that Admired did not meet its burden under Rule 4.1.3 is in error.  However, we agree with the ALJ that Admired did not meet its burden under Rule 4.1.3, but for different reasons as stated, supra.

Conclusion

For the reasons discussed above, we affirm the Recommended Decision.  We do, however, disagree with the Recommended Decision by noting that Admired did not meet its burden under Rule 4.1.3, not because it based support for its application on its previous illegal operations, but because it could not establish that its services were sufficiently different from, or that it was in any way “better equipped” than, Kids Wheels.

IV.
ORDER

A.
The Commission Orders That:

7. The Exceptions to Decision No. R02-136 are denied.

8. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

9. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 17, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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� The customers listed in nos. (1) through (3) are all units of the Mental Health Corporation of Denver (“MHCD”).


� Guideline “C” stated in pertinent part:


The proper procedure, therefor, is for the applicant first to demonstrate that the undertaking it proposes is specialized and tailored to a shipper's distinct or superior transportation need.  The protestants then may present evidence to show they have the ability as well as the willingness to meet that specialized or distinctively different need.  If that is done then the burden shifts to the applicant to demonstrate that it is better equipped to meet the distinct or superior needs of the shipper than the protestants.  The protestant must establish that the proposed operation of the contract carrier will impair the efficient public service of common carriers serving in the same area.


� The only oral testimony from representatives of Admired’s prospective customers was that of Christa Gonzalez, a member of the support staff at West Denver.  All first person support regarding a need for Admired’s services at the other locations was in the form of letters attached to the original application.  Those letters did not specify the “distinct needs” of the different locations.  Because of this, the ALJ determined that Admired had only met its burden for this criterion in regard to West Denver.


  Admired does not directly challenge this finding, and, in fact, specifically cites with approval the ALJ’s findings regarding this “specialized and tailored” requirement.  Admired Exceptions, ¶ 9.  Admired, however, continues to refer to testimony presented regarding the other locations throughout its Exceptions.  Nevertheless, because it does not controvert the ALJ’s findings with regard to this “specialized and tailored” requirement, we must presume Admired does not take exception to this particular finding.


� Notably, Kids Wheels and Admired agree that Kids Wheels has never been contacted to provide services for the West Denver location at issue.  The testimony regarding referrals to other carriers was in regard to other MHCD locations.


� The evidence need not be presented chronologically.  However, according to the language of the Rule, analysis of the evidence is carried out in this manner.


� Notably, the test of the statute is very similar to Rule 4.1.4.  As noted by the Colorado Supreme Court, the Commission’s guidelines now found in Rule 4.1 “are in accord with the statutory standard set forth in section 40-11-103(2),” C.R.S.  Pollard Contracting, 644 P.2d at 12.


� We stress that, because Admired only met its burden under Rule 4.1.1 in regard to West Denver, this is the only location at issue for the rest of the Rule 4.1 requirements.


� Certificate of Public Convenience and Necessity PUC No. 50096 allows Kids Wheels to serve all the MHCD locations at issue.


� We again point out that Pollard Contracting was decided under the Commission’s former Guideline “C,” which has since been superseded by Rule 4.1.  The process, however, has remained almost unchanged, and “step one” of Guideline “C” is equivalent to step one of Rule 4.1, i.e., Rule 4.1.1; “step two” of Guideline “C” is equivalent to step two of Rule 4.1, i.e., Rule 4.1.2, and so forth.
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