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I.
BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission (“Commission”) for consideration of a Petition for Declaratory Order filed by Public Service Company of Colorado (“PSCo”) and Motion to Dismiss Declaratory Order filed by Terra Firma Land Works, LLC (“Terra Firma”).  

2. In its petition for declaratory order, PSCo requests that the Commission determine that: 1) PSCo did not violate any statute, rule, or order of the Commission in executing its obligations under the Electric Service Connection and Distribution Line Extension Policy contained in its Colorado PUC No. 7 Electric tariff with respect to Terra Firma’s proposed development, and that PSCo’s actions are in compliance with its tariff; 2) PSCo’s actions in protecting its gas pipeline right-of-way across the Nevilles Crossing Subdivision were and are in compliance with PSCo’s duties and obligations as a gas pipeline operator under the Commission’s Gas Pipeline Safety Rules, 4 Code of Colorado Regulations (“CCR”) 723-11; and 3) PSCo’s actions with respect to the controversy here were and are necessary to promote the safety, health, comfort, and convenience of PSCo’s customers, employees, and the public in accordance with Colorado Public Utilities Law.  

3. Terra Firma’s motion to dismiss the petition for declaratory order asserts that the Commission lacks personal and subject matter jurisdiction to issue a declaratory order on the issues raised by PSCo.

4. Now being duly advised in the premises, we will grant PSCo’s petition for declaratory order and deny Terra Firma’s motion to dismiss.

B. Complaint

5. This matter arises from a complaint filed by Terra Firma on January 25, 2002.  Terra Firma alleges that PSCo refused to provide it electric service and failed to provide electric service with reasonable promptness as required by PUC regulations and orders, including 4 CCR 723-3-31 and PUC Decision No. C95-1098.

6. Terra Firma specifically alleges that PSCo violated the terms of its Service Connection and Distribution Line Extension Policy
 (“Extension Policy”) because it “intentionally and maliciously failed to extend electric power to Terra Firma’s subdivision with the ‘reasonable promptness’” required in the Extension Policy.  Terra Firma additionally alleges that PSCo used “its monopoly power in the provision of electric service to coerce Terra Firma into giving PSCo both money and real property rights to which PSCo is not entitled.”

C.
Factual Background

1.
The parties are, for the most part, in agreement as to the facts that give rise to this action.  PSCo owns and operates an 8-inch diameter, 600-psig gas transmission pipeline that crosses property Terra Firma wants to develop into the Nevilles Crossing Subdivision (“Subdivision”).  The Subdivision is located in the City of Evans (“City”), Weld County, Colorado.  The pipeline is subject to a 1947 right-of-way agreement granted to the Colorado-Wyoming Gas Company and its successors and 

assigns.  PSCo is successor in interest to the Colorado-Wyoming Gas Company.  

2.
According to the complaint, Terra Firma informed PSCo of its plans to develop the Subdivision in November 2000.  PSCo subsequently sent a letter to Terra Firma on December 5, 2000 that the Subdivision was in PSCo’s service territory and it had sufficient capacity to provide electric power.  In an undated letter to Terra Firma, PSCo represented that its construction lead-time for installation of the electric facilities would be about eight weeks.  

3.
The complaint maintains that in reliance, in part, on PSCo’s representation that electric power would be available in June 2001, Terra Firma applied to the City for final plat approval of its Subdivision which was granted on July 3, 2001.  Terra Firma then entered into an Electric Distribution Facilities Extension Agreement (“Extension Agreement”) with PSCo on July 31, 2001.  According to the Extension Agreement, PSCo agreed to construct distribution facilities to provide permanent electric service to 82 lots in the Subdivision.  In consideration for this agreement, Terra Firma paid PSCo $167,637.  

4.
Terra Firma contends that in reliance on City approval of the Subdivision plat and the signed Extension Agreement, it went forward with development of the Subdivision.  It took out a construction loan, constructed roads, and had water and sewer lines extended to the Subdivision lots.  

5.
Between August and November 2001, Terra Firma maintains that on several occasions it contacted PSCo to determine when it would construct the distribution facilities and that PSCo responded that installation would occur as soon as a contractor was available.  Then, on November 15, 2001, PSCo informed Terra Firma that a contractor was available and would begin line locates the week of November 19, 2001 and begin construction on November 26, 2001.  Terra Firma maintains it relied on this information to schedule a number of December closings on lots in the Subdivision.  

6.
According to Terra Firma, PSCo’s contractor failed to begin construction of the distribution facilities on November 26, 2001 as promised.  Terra Firma claims that when it contacted the contractor and PSCo to determine the reason for the delay, it was told that until it resolved certain “unspecified and then unstated concerns” regarding the PSCo pipeline easement, electric service would not be installed at the Subdivision.  As a result, Terra Firma contends that it had to indefinitely postpone the closings on the lot sales pending resolution of the matter.

7.
PSCo, on the other hand, asserts that Terra Firma knew since April 2001 that it had concerns about the pipeline easement.  At that time, representatives of Terra Firma and PSCo met to discuss the pipeline right-of-way and Terra Firma’s plans for the property.  During that meeting, according to PSCo, it indicated to Terra Firma that its proposed surface use was incompatible with the operation and maintenance of the high-pressure gas pipeline.

8.
PSCo claims that two options were available to Terra Firma: redraw the lot lines to allow for undeveloped open space over the existing right-of-way; or provide PSCo a replacement easement and reimburse PSCo for the cost of relocating the pipeline.  According to PSCo, Terra Firma chose to provide PSCo with a replacement easement.  In response, PSCo submitted an Engineering Estimate with a cost of $150,000 to Terra Firma for the relocation.  PSCo contends that Terra Firma failed to sign and return the Engineering Estimate and without PSCo’s knowledge went to the City to have the Subdivision plat approved.  Had PSCo known of Terra Firma’s application, it argues that it would have protested the plat before it was approved.

9.
Although the pipeline right-of-way matter was still unresolved, PSCo entered into the Extension Agreement with Terra Firma in July 2001.  At the time of the execution of the agreement, PSCo claims its electric department was aware that Terra Firma and the gas pipeline engineering group had been in negotiations regarding the relocation of the pipeline, and at all times understood that the right-of-way issue had to be resolved before the electric distribution facilities construction could begin.  According to PSCo when its electric department learned that the pipeline right-of-way issue had not been resolved, it put a hold on the electric distribution facilities project.

10.
As a result of PSCo’s action, Terra Firma sued PSCo in Weld County District Court for damages and declaratory relief for several breach of contract and tort claims.
  Terra Firma subsequently filed its complaint against PSCo with this Commission pursuant to § 40-6-108, C.R.S.  On February 19, 2002, PSCo filed a Motion to Stay the District Court matter pending a resolution by this Commission of Terra Firma’s complaint.  On February 26, 2002, Terra Firma filed a Notice of Withdrawal of Complaint 

D.
Analysis

1.
PSCo asserts that this Commission should deny Terra Firma’s motion to withdraw its formal complaint and designate the proceeding as a declaratory order matter.  PSCo argues that this Commission has primary and exclusive jurisdiction over the issues raised by Terra Firma (with the 

exception of the monetary damage claims) to determine whether PSCo’s actions here violate any Commission rule, order, or PSCo tariff, and to order PSCo to take any necessary corrective action.  

2.
PSCo argues that, as a public utility, as defined in § 40-1-103(a), C.R.S., the Commission has exclusive jurisdiction to regulate the construction and operation of its facilities as well as the rates, terms, and conditions of electric and natural gas service it provides.  Specifically, § 40-4-101(1), C.R.S., provides as follows:

Whenever the commission, after a hearing upon its own motion or upon complaint, finds that the rules, regulations, practices, equipment, facilities, or service of any public utility or the methods of manufacture, distribution, transmission, storage, or supply employed by it are unjust, unreasonable, unsafe, improper, inadequate, or insufficient, the commission shall determine the just, reasonable, safe, proper, adequate, or sufficient rules, regulations, practices, equipment, facilities, service, or methods to be observed, furnished, constructed, enforced, or employed and shall fix the same by its order, rule, or regulation.

7. Further, § 40-4-102(1), C.R.S., states in relevant part:

Whenever the commission, after a hearing upon its own motion...or upon complaint, finds that the additions, extensions, repairs, or improvements to or change in the existing plant, equipment, facilities, or other physical property of any public utility or of any existing plant, equipment, facilities, or other physical property of any public utility...ought reasonably to be made, that a new structure should be erected to promote the security or convenience of its employees or the public or in any other way to secure adequate service or facilities, the commission shall make and serve an order directing that such additions, extensions, repairs, improvement, or changes be made or such structure be erected in the manner and within the time specified in such order.

8. Additionally, § 40-4-108, C.R.S., provides that the Commission has power to establish and fix just and reasonable standards, regulations, practices, rules, regulations, or service to be furnished, imposed, observed, and followed by all public utilities within Colorado.  

9. The wellspring for these statutes is Article XXV of the Colorado Constitution which vests broad powers in the Commission to regulate utilities.  It is from there that the Commission also derives primary and exclusive jurisdiction to determine certain matters.

10. PSCo argues that Terra Firma’s claims with regard to its obligations under the Extension Agreement fall within the exclusive jurisdiction of the Commission because the Extension Agreement is ancillary to and incorporates by reference the Extension Policy that is set forth in its electric tariff approved by this Commission.  PSCo explains that the purpose of the Extension Agreement is to provide for the Construction Payment, which is contained in the Extension Policy, and any potential refund of the Construction Payment pursuant to the terms and conditions of PSCo’s Extension Policy.  

11. The “reasonable promptness” issue Terra Firma relied on in its complaint filed with this Commission is found in both the Extension Agreement and the Extension Policy in PSCo’s electric tariff.  Therefore, PSCo submits that this Commission has exclusive jurisdiction to determine its obligations under the Extension Agreement including the meaning of “reasonable promptness,” and whether PSCo did in fact comply with that requirement.

12. PSCo also argues that the Commission has primary jurisdiction to determine the reasonableness of its conclusions regarding the compatibility of the proposed use of Terra Firma’s Subdivision with its pipeline right-of-way easement.  PSCo reasons that three statutes provide this Commission with primary jurisdiction over the gas pipeline safety issues raised by this matter.  First, PSCo is charged with the obligation under § 40-3-101, C.R.S., to provide and maintain adequate, efficient, just, and reasonable service, equipment, and facilities to promote the safety, health, comfort, and convenience of its patrons, employees, and the public.  As addressed supra, the Commission possesses exclusive jurisdiction under § 40-4-101(1), C.R.S., to determine the “just, reasonable, safe, proper, adequate, or sufficient rules, regulations, practices, equipment, facilities, service or methods to be observed, furnished, constructed, enforced, or employed” and fix the same by rule or order.”  Under § 40-2-115, C.R.S., the Commission is delegated the authority to administer and enforce gas pipeline safety regulations promulgated by the U.S. Department of Transportation under the Federal Gas Pipeline Safety Act concerning pipelines operating in interstate commerce in Colorado.  PSCo rationalizes that the Commission will have to consider the gas pipeline safety implications of Terra Firma’s proposed Subdivision in light of the existing pipeline right-of-way.  Given the above-cited statutes, and the Commission’s oversight role regarding gas pipeline safety, PSCo posits that we have primary jurisdiction over the gas pipeline safety issues implicated here.

PSCo cites several cases explaining the doctrine of primary jurisdiction that holds that claims properly before a court may nonetheless be referred to an administrative agency for decision where the issue involves matters within the expertise of that agency.  The judicial proceeding may either be dismissed or stayed pending the agency outcome.
  It is PSCo’s assertion that under the doctrine of primary jurisdiction, we have specific authority under the Public Utilities Law to 

determine the justness and reasonableness of its practices vis-à-vis its electric and natural gas facilities and to determine any changes necessary to these practices under the circumstances presented here.

13. Terra Firma, on the other hand, argues that we do not have jurisdiction here.  According to its reasoning, because the issues presented involve real property and contract matters, the Commission is precluded from asserting its jurisdiction over the parties.  For example, Terra Firma argues that the chief issue regarding the gas pipeline is whether the Right-of-Way Agreement reserves to it, the property right to make the improvements it proposes, or in the alternative, whether the language in the Agreement prohibits PSCo from objecting to the use Terra Firma proposes.  Since this issue implicates property rights, Terra Firma concludes that we do not have authority here.

14. Terra Firma next argues that if PSCo’s property rights assertion is unfounded, then it has failed to provide electric service to the Subdivision with “reasonable promptness” as a matter of contract law.  Therefore, this Commission possesses no jurisdiction here.  Terra Firma goes on to cite several cases for the proposition that we do not have jurisdiction to rule on contract matters.  

15. Although we are in agreement with Terra Firma that this Commission has no jurisdiction to hear and rule on property rights and contract matters, we are not persuaded by its line of reasoning that this is the case here.  Rather, we adopt PSCo’s argument that this Commission does indeed have jurisdiction to rule on its petition for declaratory order.  We have found on numerous occasions that Article XXV of the Colorado Constitution provides us broad authority over matters that involve public utilities and that affect the safety, health, and convenience of Colorado citizens.

16. The matters in which PSCo requests a declaratory order from this Commission are well established to be within our jurisdiction.  It is apparent from the statutes cited by PSCo that our jurisdiction extends to the matters at issue here, notwithstanding Terra Firma’s arguments to the contrary.  It is certainly within our authority to determine whether PSCo violated its tariff obligations, given that Terra Firma has implicated PSCo’s Colorado PUC No. 7 Electric tariff in its complaint.  It is further within our jurisdiction to determine whether PSCo’s actions with regard to its gas pipeline right-of-way complied with our Gas Pipeline Safety Rules at 4 CCR 723-11, as well as whether PSCo’s actions were necessary to promote the safety, health, comfort, and convenience of its customers, employees, and the public in accordance with Colorado Public Utilities Law.  

17. It has long been recognized that the Colorado Legislature granted extensive and broad powers to the Commission.  This includes the power to designate the location of facilities, as well as the relocation or removal of facilities.  In exercising its power, the Commission must always give the interest of the public first and paramount consideration.  Public Service Co. v. Public Util. Comm’n, 142 Colo. 135, 350 P.2d 543, cert. Denied, 364 U.S. 820, 81 S. Ct. 53, 5 L. Ed.2d 50 (196).  Section 40-1-103, C.R.S., has long been held to vest jurisdiction in the Commission over the adequacy, installation, and extension of the power services and the facilities necessary to supply, extend, and connect those power services.  Intermountain Rural Elec. Ass’n v. District Court, 160 Colo. 128, 414 P.2d 911 (1966).  

18. We therefore find that this Commission has jurisdiction to grant PSCo’s petition for declaratory order.  We will deny Terra Firma’s motion to dismiss PSCo’s petition for declaratory order.

II.
ORDER

A.
The Commission Orders That:

19. The Petition for Declaratory Order of Public Service Company of Colorado is granted.

20. The Motion to Dismiss Petition for Declaratory Order filed by Terra Firma Land Works, LLC is denied.

21. A new docket shall be opened to hear Public Service Company of Colorado’s petition for declaratory order.

22. The petition for declaratory order shall be assigned to an Administrative Law Judge for hearing.

23. This Decision is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

March 27, 2002.
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OF THE STATE OF COLORADO
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� Decision No. C95-1098 effective May 5, 1996.


� Civil Action No. 01 CV 1306 (Division 1), filed December 14, 2001.


� Public Airport Authority v. Centennial Express, 956 P.2d 587 (Colo. 1998); Volkman v. United Transportation Union, 73 F.3d 1047, 1054 (10th Cir. 1996); Reiter v. Cooper, 507 U.S. 258, 268-9 (1993); Mical Communications, Inc. v. Sprint Telemedia, Inc., 1 F.3d 1031, 1038 (10th Cir. 1993); Great Western Sugar Company v. Northern Natural Gas Co., 661 P.2d 684, 691 (Colo. App. 1982).
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