Decision No. C02-471

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-488CP

in the matter of the application of park taxi, llc, 1690 brook court, estes park, colorado 80517, for authority to transport passengers as a common carrier by motor vehicle for hire.

DOCKET NO. 01A-503CP-Extension

in the matter of the application of odd lyngholm, d/b/a estes park shuttle and mountain tours for authority to extend operations under puc no. 54696 to include transportation of passengers and baggage in call-and-demand limousine service.

DOCKET NO. 01A-511CP

in the matter of the application of estes park express, ltd, 837 moraine, estes Park, Colorado 80517, for authority to operate as a common carrier by motor vehicle for hire.

Decision Denying Exceptions and Remanding Case to Administrative Law Judge

Mailed Date:  April 26, 2002

Adopted Date:  March 27, 2002

I.
BY THE COMMISSION:

Statement

1. This matter comes before the Commission for consideration of Exceptions to Decision No. R02-119 (“Recommended Decision”) filed by Park Taxi, LLC (“Park Taxi”) on February 15, 2002.  In that decision regarding consolidated Docket Nos. 01A-488CP, 01A-503CP-Extension, and 01A-511CP,
 the Administrative Law Judge (“ALJ”) granted to Park Taxi (Docket No. 01A-488CP) a certificate of public convenience and necessity (“CPCN”):

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage in taxi service

between all points within an 18-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado, and between said points, on the one hand, and Denver International Airport, on the other hand.

2. The ALJ granted to Estes Park Express, Ltd. (“Estes Park Express”), Docket No. 01A-511CP, a CPCN:

To operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage in taxi service

between all points within a 12-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado.

RESTRICTIONS:
This authority is restricted as follows:

(1)
Restricted to transportation between May and September of each year; and

(2)
Restricted to service between 8:00 a.m. and 6:00 p.m. of each day of said restricted time period.

3. The granted authorities were determined pursuant to a stipulated settlement (“Stipulation”) filed by Park Taxi, Estes Park Express, and Odd Lyngholm, doing business as Estes Park Shuttle and Mountain Tours (Docket No. 01A-503CP-Extension) -- all three parties in this consolidated proceeding.  The ALJ dismissed the application of Odd Lyngholm, doing business as Estes Park Shuttle and Mountain Tours pursuant to the terms of the Stipulation.  In the Recommended Decision, the ALJ expressly accepted the Stipulation in its entirety.

4. Park Taxi’s Exceptions are very brief.  Its letter states:

Park Taxi, LLC requests that the commission consider the following exception to Decision No. R02-119:

Should Park Taxi, LLC, hold authority from points in the city and county of Denver, on the one hand, to all points within the 18-mile radius of U.S. Highway 34 and U.S. Highway 36, Estes Park, Colorado, on the other hand, reflecting Colorado Statute 40-10-105(d)(II)

Estes Park Express filed its Response on March 1, 2002.  Now being duly advised in the matter, we deny Park Taxi’s Exceptions.  Nonetheless, we remand the case to the ALJ for the determination of another matter, as discussed below.

II.
DISCUSSION

A. Park Taxi’s Exceptions

5. Section 40-10-105(2)(d)(II), C.R.S., to which Park Taxi refers, states in full:

The holder of a certificate of public convenience and necessity that contains authority to operate as a taxicab to points in the city and county of Denver shall also be deemed to hold taxicab authority from points in the city and county of Denver to all points within the motor carrier's base area, defined as that geographic area in which such carrier may provide point-to-point taxicab service. 

6. The General Assembly added § 40-10-105(2)(d), C.R.S., in 1996.  Subsection (I) mandates that the holder of a CPCN to operate as a taxicab between points in the City and County of Denver is deemed to hold authority to serve from points in the City and County of Denver to all points in the State of Colorado.  Subsection (III) instructs the Commission to “forthwith amend, by order and without notice or hearing, any existing taxicab certificate” affected by subsections (I) and (II).

7. Since subsection (2)(d) was enacted in 1996, the Commission has amended dozens of CPCNs pursuant to the statute’s mandate.  Decision No. C96-733, for example, amends CPCN PUC No. 16114 from its original authority:

III.
In taxi service, between all points in Grand County, State of Colorado, and between said points, on the one hand, and all points in Jackson County, Routt County, Summit County, and Stapleton International Airport in Denver, Colorado until commercial air operations cease, and Denver International Airport, upon commencement of commercial air operations, on the other hand.

To its current authority:

III.
In taxi service,

a.
between all points in Grand County, State of Colorado, and between said points, on the one hand, and all points in Jackson County, Routt County, and Summit County, State of Colorado, on the other hand;

b.
from all points in Grand County, State of Colorado, to Denver International Airport, in Denver, Colorado; and

c.
from all points in the City and County of Denver, to all points in Grand County, State of Colorado.

(Emphasis added.)

Therefore, the Commission added the authority to serve “from all points” in the City and County of Denver back to Grand County.  The Commission has followed this interpretation of subsection (II) since the enactment of the statute in 1996.  Again, by way of example, if a carrier had authority to transport passengers in “point-to-point” service in Las Animas County (the carrier’s “base area”), and additionally had authority to transport passengers from Las Animas County to the 

Denver International Airport (“DIA”), subsection (II) would come into play.  Commission practice has been to add authority to serve from all points in the City and County of Denver back to all points in Las Animas County.  However, we now reverse that interpretation of § 40-10-105(2)(d)(II), C.R.S., for the reasons discussed here.

8. The Commission has not previously considered the interpretation of § 40-10-105(2)(d)(II), C.R.S., in a litigated case.  Having now had the opportunity to fully contemplate the meaning of the statute, we recognize that our prior interpretation was in error.

9. Notably, in this particular case, the ALJ did not follow the Commission’s previous interpretation of the statute.  Again by way of the above example, if a carrier had authority to provide point-to-point service in Las Animas County, as well as service from Las Animas County to DIA, this second interpretation would mandate that the Commission add authority to include service back from “points” in the City and County of Denver, i.e., only the “point(s)” to which the carrier has authority (DIA) back to Las Animas County.  Because Park Taxi’s requested authority already included service between Estes Park and DIA, the ALJ determined that § 40-10-105(2)(b)(II), C.R.S., did not mandate the addition of any authority.

10. While Park Taxi’s Exceptions are vague, it appears to the Commission and to the Respondent that Park Taxi requests that the Commission add to its authority service from “all points” in the City and County of Denver back to Estes Park.

B. Respondent’s Arguments

Estes Park Express lists three arguments in opposition to the Exceptions.  We address each in turn.  Park Taxi sets forth no arguments as to how the Commission should interpret § 40-10-105(2)(b)(II), C.R.S.

1. Lack of Proper Notice

a. Estes Park Express first contends that the additional authority requested by Park Taxi may not be granted by the Commission in this manner because the application was not publicly noticed to include that additional authority.  We agree.

b. Because of the Commission’s mandate to serve the public, if we were to anticipate adding any authority to a carrier’s application, such additional authority must be noticed to the public.  See § 40-6-108(2), C.R.S. (“Notice of all applications . . . shall be given to all persons, firms, or corporations who, in the opinion of the commission, are interested in, or who would be affected by, the granting or denial of any such application... .”).  While the Commission may grant less than what an applicant requests without re-noticing the application, we may not grant more than what was publicly noticed.

c. While § 40-10-105(2)(b)(III), C.R.S., requires the Commission to “forthwith amend, by order and without notice or hearing, any existing taxicab certificate as described in subparagraph (I) or (II) of this paragraph (d),” (emphasis added), we find that such language was limited to CPCNs “existing” at the time of the statute’s inception, and does not include subsequently granted CPCNs.  See Colo. Dep’t of Labor & Employment v. Esser, 30 P.3d 189, 195 (Colo. 2001) (stating that, in interpreting a statute, one must give effect to every word therein).  Such a construction of the language of § 40-10-105(2)(d)(III), C.R.S., comports with the text and policy behind § 40-6-108(2), C.R.S.

d. We therefore agree with Respondent’s argument on this point.

2. Violation of the Terms of the Stipulation

e. Estes Park Express next contends that, if the Commission grants Park Taxi’s Exceptions, the resulting expansion of Park Taxi’s authority would violate the express terms of the parties’ Stipulation.  Estes Park Express asserts that by entering into the Stipulation, Park Taxi waived any right to seek more authority than that provided for in the Stipulation.  Estes Park Express further argues that the granting of additional authority would constitute a failure of the condition in paragraph 2 of the Stipulation, which states that:  “The parties’ agreements herein are specifically conditioned upon the mutual agreements by and between each party, together with this Commission’s acceptance of this Settlement Agreement.”  Therefore, Estes Park Express notes, the Stipulation would be rendered void by its terms, requiring remand of all three applications to the ALJ.

f. The requested expansion of Park Taxi’s authority would violate the express terms of the Stipulation, and we therefore agree with Estes Park Express that Park Taxi’s Exceptions are, for this reason, improper.

3. Interpretation Contrary to Intent of Statute

g. Estes Park Express finally argues that Park Taxi’s interpretation of § 40-10-105(2)(d)(II), C.R.S., is contrary to the intent of the statute.  This argument raises larger issues for the Commission.  Again, § 40-10-105(2)(d)(II), C.R.S., states that: 

The holder of a certificate of public convenience and necessity that contains authority to operate as a taxicab to points in the city and county of Denver shall also be deemed to hold taxicab authority from points in the city and county of Denver to all points within the motor carrier's base area, defined as that geographic area in which such carrier may provide point-to-point taxicab service. 

(Emphasis added.)

h. Rules of statutory construction mandate that one must “construe statutes by looking first at the plain meaning of the words employed.”  A.C., IV v. People, 16 P.3d 240, 244 (Colo. 2001); see also Esser, 30 P.3d at 195 (stating that courts must “first look to the plain and ordinary meaning of the words the General Assembly has chosen to utilize”).  In this instance, the statute utilizes the same term, “points,” to specify both the original destination (“to points” in the City and County of Denver) and the amended origination (“from points” in the City and County of Denver).  It therefore appears that the Legislature only intended to create a “mirror” authority:  if a carrier can serve to a point, it can also serve from that same point.  That is to say that the subsection only applies to those taxicab carriers who have authority to serve “points” in the City and County of Denver, and the subsection allows them to now serve from those same “points” back to their base area.  The fact that the statute always uses the same term, “points,” when referring to those areas in Denver which the carrier may serve implies that those “points” are the same each time the term is used.

i. We decline to presume that the identical term used twice in one statutory subsection was intended to mean two different things.  Such an interpretation would surely go beyond a “plain meaning” reading of the statute, and would be irrational.

j. Likewise, were we to determine that both times the General Assembly used the term “points,” they meant “all points,” other problems would arise.  First, if “points” meant “all points” throughout § 40-10-105(2)(d)(II), C.R.S., in order for the section to even apply to a holder of taxicab authority, that carrier would have to already have authority to serve to “all points” in the City and County of Denver.

k. Second, and more telling, the statute already clearly utilizes the term “all points” when referring to service back to “all points” in the carrier’s base area.  If the Legislature meant “from all points” “to all points,” it presumably would have said so.  It chose instead to say “from points” “to all points.”  Because a “plain meaning” of the text reveals that the General Assembly intended to create only a “mirror” authority in affected taxicab carriers, we need look no further.  See A.C., IV, 16 P.3d at 244; Colo. Dep’t of Revenue v. Cray Computer Corp., 18 P.3d 1277, 1281 (Colo. 2001).

l. Besides complying with the plain language of the statute, a narrow reading of § 40-10-105(2)(b)(II), C.R.S., avoids a larger problem.  When the Commission adds authority to serve from “all points” in the City and County of Denver when the carrier only requested authority to serve some specific point(s) in Denver, the Commission is imposing upon that carrier additional authority that was not requested by the carrier, and is, in effect, making that carrier carry an additional burden which it did not request.  See, e.g., 4 Code of Colorado Regulations (“CCR”) 723-31-23.3, -40.  While many, if not most, carriers may not mind this additional burden, the Commission is not in a position to thrust upon a carrier such an expansive unrequested authority.

m. We therefore find that the correct interpretation of § 40-10-105(2)(d)(II), C.R.S., mandates that the Commission create only a “mirror” authority whereby if a carrier has authority to operate as a taxicab to points in the City and County of Denver, it may also serve from those same points back to the carrier’s base area.  Because Park Taxi already has authority to serve “between,” i.e., to and from, Estes Park and DIA, no additional authority pursuant to § 40-10-105(2)(b)(II), C.R.S., need be added.  Therefore, we deny Park Taxi’s Exceptions.

C. Compliance with Commission Rules

11. As noted, supra, the ALJ granted to Estes Park Express authority to operate only between the months of May and September, and during those months, only between 8:00 a.m. and 6:00 p.m.  According to Rule 25.3 of the Commission’s Rules, Regulations, and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle for Hire, 4 CCR 723-31, taxicab companies in counties with populations of 60,000 or more “shall be available to respond to requests for service 24 hours per day, every day of the year.”  Estes Park is located in Larimer County, which has a population exceeding 60,000.  Therefore, the acceptance of the parties’ Stipulation, and the grant of the preceding authority violates Rule 25.3, 4 CCR 723-31, in that it allows Estes Park Express to operate less than 24 hours per day, and less than every day of the year.

12. Nowhere in the Stipulation do the parties refer to 4 CCR 723-31-25.3.  They do not request a waiver of the rule nor do they appear to even be aware of such a requirement.  Likewise, the Recommended Decision does not address the requirements of our common carrier rules.

13. Consequently, we find that the Stipulation, on its face, is violative of our rules, and we therefore disapprove of the Stipulation.  While we applaud the parties’ willingness to work together toward a resolution, this particular proffered Stipulation must be rejected.  We do, however, encourage all three applicants to again work toward a stipulation that complies with all applicable Commission rules and regulations or that justifies a waiver of such.  The entire consolidated case, including Docket No. 01A-503CP-Extension, Odd Lyngholm, doing business as Estes Park Shuttle and Mountain Tours, is remanded to the ALJ with directions to proceed toward a resolution of the three applications.

III.
order

A.
The Commission Orders That:

14. The Exceptions to Decision No. R02-119 filed by Park Taxi, LLC are denied.

15. The Stipulation is not approved.  The case is remanded to the Administrative Law Judge for a determination of the merits of the applications of Park Taxi, LLC, Docket No. 01A-488CP; Odd Lyngholm, doing business as Estes Park Shuttle and Mountain Tours, Docket No. 01A-503CP-Extension; and Estes Park Express, Ltd., Docket No. 01A-511CP.

16. Applications for rehearing, reargument, or reconsideration pursuant to § 40-6-114, C.R.S., may be filed when the Commission considers this case after any Recommended Decision on remand.

17. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

March 27, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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� Pursuant to the parties’ Joint Motion to Vacate Hearing, and because a stipulated settlement included a withdrawal of one application and the withdrawal of pertinent interventions, the matter was decided without a hearing.


� The statute to which Park Taxi refers is actually § 40-10-105(2)(d)(II), C.R.S.


� Notably, this CPCN already authorized service between Grand County and Stapleton/DIA, not just from Grand County to Stapleton/DIA.  This is similar to the authority issued to Park Taxi, as well as the reason we deny Park Taxi’s Exceptions entirely.  See discussion, infra.
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