Decision No. C02-470

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-169T
IN THE MATTER OF the application of the joint application of AT&t Corp. and AT&T comcast corp. for the approval of a change of control of at&t broadband phone of colorado.

ORDER granting application

Mailed Date:  April 30, 2002

Adopted Date:  April 10, 2002

I.
BY THE COMMISSION

A. Statement and Findings of Fact

1. On March 6, 2002, AT&T Corp. (“AT&T”) and AT&T Comcast Corporation (“AT&T Comcast”) filed a joint application seeking authorization to complete a transfer of control in AT&T Broadband Phone of Colorado, LLC (“AT&TBBC”) pursuant to 4 Code of Colorado Regulations (“CCR”) 723-25-8.  Also requested was a waiver from providing all the information sought in 4 CCR 723-25-4, with the exception of that in the text of the application or already provided pursuant to 4 CCR 723-25-8.  An additional waiver was requested concerning the change of provider/carrier presubscription contained in 4 CCR 723-2-25.  The joint applicants stated the belief that the Commission’s rules on the change of provider/carrier presubscription do not apply in this situation, however, the waiver was sought out of an abundance of caution.

2. AT&TBBC was granted a Certificate of Public Convenience and Necessity to provide local exchange telecommunications services, a Certificate of Public Convenience and Necessity to provide emerging competitive services, and a Letter of Registration to provide non-optional operator services in Commission Decision No. C01-603.

3. The application requests authorization to complete a transfer of control of AT&TBBC to AT&T Comcast as a result of a series of transactions that will consummate the Agreement and Plan of Merger, dated December 19, 2001, relating to the combination of Comcast Corp. and AT&T Corp.’s broadband business under the new company AT&T Comcast.  AT&TBBC will become a wholly owned subsidiary of AT&T Comcast.

4. AT&TBBC does have effective tariffs on file with the Commission.

5. AT&T Comcast does not currently hold, nor does it request a Letter of Registration or Certificate of Public Convenience and Necessity from the Commission to provide local exchange services.  The application includes information as required in 4 CCR 723-25-4.1 related to AT&T Comcast to enable the Commission to issue a grant of authority for the contemplated transfer.

6. On March 8, 2002, the Commission issued a Notice of Application Filed, giving notice to all interested parties.  Interventions were due on or before March 28, 2002.  

B. Discussion

1. The application may be considered without a hearing.  § 40-6-109(5), C.R.S. 

2. On March 28, 2002, Qwest Corporation (“Qwest”) filed its Petition for Leave to Intervene.  The motion requests permissive intervention pursuant to Rule 64(b), 4 CCR 723-1.  AT&T submitted its Response in Opposition to Qwest's petition to intervene.  Qwest filed its Reply to AT&T's Response.
  Now being duly advised, we deny Qwest's petition for intervention.

AT&T objects to Qwest's intervention on the grounds that it lacks standing to intervene.  According to the motion, Qwest's stated interest in the application, is to investigate whether AT&TBBC, the entity regulated by the Commission, will maintain a commitment to provide basic local service in Colorado.  Qwest argues that its interests could be affected by the application if AT&TBBC, under the change of control, decides to discontinue or curtail local service; as the provider of last resort, Qwest would be required to provide 

3. service to end-users affected by such discontinuance or curtailment.

4. Notably, the application here is simply for approval of a change in control of AT&TBBC.  Nothing in the application indicates that AT&TBBC's local service operations will be affected by approval of the application.  The application does not request, and the Commission is not granting, permission for AT&TBBC to abandon or curtail local service.  Moreover, under Commission rules (4 CCR 723-25) AT&TBBC would be required to file a new application with the Commission if it proposes to discontinue or curtail local service.  Those proceedings would be the appropriate time for Qwest, or any other interested party, to object to AT&TBBC's discontinuance or curtailment of service.

5. Under § 40-6-109(1), C.R.S., any person, firm, or corporation "interested in or affected by any order" that may be made by the Commission on an application is entitled to intervene and be heard on the matter.  For purposes of this application, we agree with AT&T that Qwest lacks standing to intervene.  Qwest has stated no interest that may be affected by any order of the Commission in this case.  Notably, the one interest expressed by Qwest in this proceeding--to investigate the possibility that AT&TBBC may seek to discontinue or curtail local service--is not at issue here.  Therefore, we deny the petition to intervene.

6. The Commission finds that the proposed transfer of control is not contrary to the public interest. 

7. It is the Commission’s opinion that the information in the application satisfies the requirements of 4 CCR 723-25-4 and 4 CCR 723-25-8 and the requested waiver is unnecessary.

8. It is the Commission’s understanding that AT&TBBC will continue to offer service under its name and no transfer of customers will occur.  Therefore, the request for waiver of 4 CCR 723-2-25 is moot.

9. The Commission finds that AT&T Comcast has complied with 4 CCR 723-25-8 and will grant authority for the transfer requested.

II.
ORDER

A.
The Commission Orders That:

7. The joint application by AT&T Corp. and AT&T Comcast Corporation is deemed complete.

8. The Motion for Leave to File Reply to AT&T's Response in Opposition to Qwest's Request for Permissive Intervention is granted.

9. The Petition for Leave to Intervene filed by Qwest Corporation is denied.

10. The request for waiver for providing all the information sought in 4 Code of Colorado Regulations 723-25-4 is denied as moot.

11. The request for waiver of Rule 4 Code of Colorado Regulations 723-2-25 is denied as moot.

12. The application to approve the transfer of control of AT&T Broadband Phone of Colorado, LLC is granted.

13. The obligation of AT&T Broadband Phone of Colorado, LLC to file an annual report with the Commission and contribute to all applicable Colorado funds for the period prior to the effective date of this Order remains.  These funds include the Public Utilities Commission’s Fixed Utilities Fund, the Colorado High Cost Support Mechanism Fund, the Telecommunications Relay Services for the Disabled Telephone Users Program, and the Emergency Telephone Access Act Program.

14. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

April 10, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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________________________________
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JIM DYER
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�  We grant Qwest's Motion for Leave to File Reply to AT&T's Response.
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