Decision No. C02-424

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01D-553CP

in the matter of the petition of the city of colorado springs, colorado, a colorado municipal corporation and a home rule city, for a declaratory order that certain TRANSPORTATION iS not subject to the jurisdiction of the colorado public utilities commission.

Order Granting Petition for a
Declaratory Order that
Certain Transportation is not
Subject to the Jurisdiction of
the Colorado Public Utilities Commission

Mailed Date:  April 17, 2002

Adopted Date:  March 6, 2002

I.
BY THE COMMISSION:

A. Statement

1. This matter comes before the Colorado Public Utilities Commission (“Commission”) for consideration of the Petition for a Declaratory Order that Certain Transportation is not Subject to the Jurisdiction of the Colorado Public Utilities Commission filed by the City of Colorado Springs, Colorado (“the City”) on December 3, 2001.  In the Petition, the City asks the Commission to determine whether a round-trip “Broncos Shuttle” -- from the City to Denver Broncos football games at Mile High Stadium in the City and County of Denver, Colorado (“Denver”) -- is subject to regulation by the Commission.  The City operated the Broncos Shuttle during the year 2000 professional football season pursuant to an Intergovernmental Agreement (“IGA”) with Denver.
  Now being duly advised in the matter, we grant the Petition.

2. Three parties filed interventions in the matter:  Staff of the Colorado Public Utilities Commission (“Staff”); Durango Transportation, Inc. (“Durango Transportation”); and Ramblin’ Express, Inc. (“Ramblin’ Express”).  In Decision No. C02-97, issued January 31, 2002, we noted that Staff is a proper party in accordance with Commission Rule of Practice and Procedure 20(a), 4 Code of Colorado Regulations (“CCR”) 723-1.  Likewise, we recognized that Ramblin’ Express is properly an intervenor by right because it currently holds authority that is in direct conflict with the Broncos Shuttle.  See 4 CCR 723-1-64(a), -65.  Finally, we construed the intervention by right of Durango Transportation as a motion for permissive intervention, and granted the motion.  See 4 CCR 723-1-64(b).

3. In that same decision, the Commission granted the Joint Motion to:  (1) Set a Briefing Schedule; (2) Vacate Hearing; (3) Set Forth Stipulated Facts; and (4) Waive Response Time filed by the City and Staff.  The Commission set a briefing schedule, vacated the hearing set for February 22, 2002, and waived response time to the motion.  The Commission deemed the following facts stipulated:

1.
On or about August of 2000, the City and City and County of Denver, Colorado (“Denver”) entered into an Intergovernmental Agreement.  Under the agreement the City, through the Colorado Springs City Transit, a unit of the City government, would provide bus service between the City and Mile High Stadium (“Stadium”) for some or all of the Broncos home games during the year 2000 season (hereinafter the “Broncos Shuttle”).  The Intergovernmental Agreement was negotiated by the Colorado Springs Transit Services Unit and the Denver Park and Recreation Department.  The initial agreement was oral.

2.
The Office of the Colorado Springs City Attorney, upon reviewing the oral agreement, recommended that the agreement be reduced to writing for ease of reference.  On or about December 19, 2000, a written recitation of the Intergovernmental Agreement was fully executed by the City and Denver, a copy [of] which is attached to the City’s Verified Petition for Declaratory Order as Exhibit A.

3.
On the days the City provided the Broncos Shuttle, the buses picked up passengers at scheduled times and at designated embarkation points within the City limits.

4.
On the days the City provided the Broncos Shuttle, the buses dropped off passengers at designated debarkation points at the Stadium in Denver.

5.
On the days the City provided the Broncos Shuttle, the buses picked up passengers after the game at designated embarkation points at the Stadium in Denver and dropped them off at designated debarkation points within the City limits.

6.
Although the buses traveled on public highways and/or roads outside the City limits and the limits of Denver along Interstate 25, including Douglas and Arapahoe Counties, no passenger pickup or drop-off was performed except at designated points within the City and Denver.

7.
The City received compensation for the Broncos Shuttle by charging the passengers a fee for a round trip ticket.  All tickets were sold in Colorado Springs, Colorado.  Broncos Shuttle passengers were not required to show identification that they were Colorado Springs residents in order to purchase a ticket or ride the Broncos Shuttle.  Additionally, persons were not permitted to board or ride the Broncos Shuttle from the Stadium to the City unless they had purchased the round trip ticket and rode the shuttle from the City to the Stadium.

4. In its Petition, the City argues that the arrangement, as set forth above, is not under the Commission’s jurisdiction because “two or more governments may agree by Intergovernmental Agreement to provide transit services to their citizens” that is constitutionally and statutorily exempt from Commission regulation.  It directs the Commission to Durango Transportation, Inc. v. City of Durango, 824 P.2d 48, 52-53 (Colo. App. 1991) [hereinafter, City of Durango II].

Staff, Ramblin’ Express, and Durango Transportation (collectively, “Intervenors”) all filed Responses
 to the City’s Petition.  The Commission received the City’s Reply to Intervenors’ Responses on March 4, 2002.  Pursuant to the terms of Decision No. C02-97, the City’s Reply was due on 

February 27, 2002.  The Reply was therefore untimely.  Because the City was a party to the Joint Motion setting forth the briefing schedule, and because it was represented by an attorney, we decline to accept the City’s late-filed Reply.

B. Discussion

5. The Commission is charged with regulating “public utilities” within the State of Colorado.  Colo. Const. art XXV; § 40-2-101(1), C.R.S.  More pertinent to this case, motor vehicle common carriers, as public utilities, are subject to regulation by the Commission.  § 40-10-102, C.R.S.

6. However, the Colorado Constitution prohibits the legislature from delegating to the Commission:

any power to make, supervise or interfere with any municipal improvement, money, property or effects, whether held in trust or otherwise, or to levy taxes or perform any municipal function whatever.

Colo. Const. art V., § 35; see also Colo. Const. art. XXV (creating a commission to regulate public utilities but stating that “nothing herein shall be construed to apply to municipally owned utilities”); City of Durango v. Durango Transportation, Inc., 807 P.2d 1152, 1154 (Colo. 1991) [hereinafter, City of Durango I].

7. This language has been construed to preclude “PUC, or other, regulation of municipally owned utility service within municipal boundaries.”  City of Durango I, 807 P.2d at 1159 (emphasis in original).  However, “services provided by municipalities outside of municipal boundaries are still subject to PUC regulation.”  Id. (emphasis in original); see also Bd. of County Comm’rs of Arapahoe County v. Denver Bd. of Water Comm’rs, 718 P.2d 235, 244 (Colo. 1986) (“Our past decisions and the provisions in Article V, § 35, and Article XXV of the Colorado Constitution preclude only PUC, or other, regulation of municipally owned utility service within municipal boundaries.”) (emphasis in original).

8. In Town of Holyoke v. Smith, 75 Colo. 286, 296, 226 P. 158, 161 (1924), the Colorado Supreme Court stated the rationale behind Article V, § 35’s proscription against special commission regulation of municipal-run utilities, stating:


On principal it would seem entirely unnecessary to give a commission authority to regulate the rates of a municipally owned utility.  The only parties to be affected by the rates are the municipality and its citizens, and, since the municipal government is chosen by the people, they need no protection by an outside body.  If the rates for [the utility] are not satisfactory to a majority of the citizens, they can easily effect a change, either at a regular election, or by the exercise of the right of recall.

Therefore, the rationale behind Town of Holyoke and many subsequent cases has been that the Commission was essentially created to protect the citizens of Colorado when they otherwise cannot protect themselves via access to the polls.  This sentiment has been echoed numerous times since being announced in 1924.  See, e.g., City of Durango I, 807 P.2d at 1157; Reg’l Transp. Dist. v. Colo. Dep’t of Labor & Employment, 830 P.2d 942, 946 (Colo. 1992); City & County of Denver v. Pub. Utils. Comm’n, 181 Colo. 38, 44, 507 P.2d 871, 873-74 (1973).

a. City of Durango Cases

(1) Both the City’s arguments and those of Intervenors rely greatly upon an interpretation of City of Durango I, 807 P.2d 1152 (Colo. 1991) and City of Durango II, 824 P.2d 48 (Colo. App. 1991).  In these cases, one in the Colorado Supreme Court and the other on remand to the Court of Appeals, the City of Durango entered into an IGA with La Plata County, in which Durango is located, whereby Durango would provide mass transportation services throughout La Plata County.  Through the terms of the IGA, the county had no role in the operation of the transportation service besides allowing Durango to operate.

(2) In City of Durango I, the Supreme Court reversed an earlier Court of Appeals decision, and held that La Plata County qualified as a “municipality” for purposes of Colorado Constitution Article V, § 35 and Article XXV.  Therefore the county and the city, individually, were held to be exempt from Commission regulation.  See City of Durango I, 807 P.2d at 1159-60.

(3) In City of Durango II, the Court of Appeals upheld the validity of Durango’s and La Plata’s IGA, finding that Colorado Constitution Article XIV, § 18(2)(a),
 and § 29-1-203(1), C.R.S.,
 allow such an agreement.  Therefore the Court of Appeals held that Durango’s operation throughout La Plata County pursuant to the IGA was exempt from Commission regulation.  With the background of these cases in mind, we discuss the City’s and Intervenors’ arguments.

(4) Essentially, the City argues that the situation presented by its Broncos Shuttle is the same as that in the City of Durango cases and that therefore the Broncos Shuttle service is exempt from Commission regulation.  Intervenors distinguish the City of Durango cases on their facts.  Collectively, Intervenors set forth several arguments in opposition to the Petition.  We address each in turn.

b. Contiguity

(5) First, and most strenuously, Intervenors note that, unlike in City of Durango, where the two contracting governmental entities were overlapping (Durango is located wholly within La Plata County), here the two are not even contiguous.  Intervenors assert that the holdings in the City of Durango cases only apply when there are no intervening municipalities that are not party to the IGA.  Here, they note, Douglas and Arapahoe counties, as well as several cities, lie in between the City and Denver.

(6) The City of Durango cases are not, on their faces, limited as Intervenors urge.  While they are correct that there is ample case law in Colorado supporting the notion that “The provisions in article V, section 35, and article XXV of the Colorado Constitution preclude only PUC, or other, regulation of municipally owned utility service within municipal boundaries,” Bd. of County Comm’rs of Arapahoe County v. Denver Bd. of Water Comm’rs, 718 P.2d 235, 244 (Colo. 1986) (emphasis in original), the rationale behind such a determination is telling.  As stated supra, numerous cases dealing with the scope of Commission jurisdiction have cited the previously quoted language from Town of Holyoke, 75 Colo. at 296, 226 P. at 161.  The rationale that the Commission exists to regulate where citizens have no power is stated over and over in Colorado Supreme Court case law, and greatly informs our decision in this docket.

(7) The Broncos Shuttle service only operates between two municipalities that are party to the IGA.  It only serves persons boarding in the City and only allows those with a round-trip ticket to return from Denver.  Therefore, we find that under the rationale of Town of Holyoke, there is no need for contiguity of territory in order for a transportation service agreement between two municipalities to fall under the umbrella of the City of Durango holdings.  More importantly we determine that we are therefore constitutionally precluded from regulating the service.

c. “Sharing” of Authority

Staff urges that the City of Durango cases hinged upon the “sharing” of authority and that therefore their holdings are not applicable here, where no territory is 

shared.  While in those cases this may have been the factual scenario, the courts do not state this as a reason for the outcomes of the cases.  They only determine that:  (1) the Commission may not regulate a city- or county-run transportation utility within such city or county, City of Durango I, 807 P.2d at 1159-60; and (2) a city and a county may “lawfully contract to share their authority to operate mass transit systems and allow the City to operate a system in the County without PUC authority.”  City of Durango II, 824 P.2d at 53.

(8) Nowhere in those cases do the courts state that the “sharing” of a territory is essential to the holdings.  City of Durango II states that the municipalities may contract to “share” their respective “authorities,” meaning their respective powers, not territories.  City of Durango II, 824 P.2d at 52-53.  Quite tellingly, in City of Durango II, the court relies on several cases in which there was no “sharing” of territory or even contiguity of territory.  See, e.g., City of Durango II, 824 P.2d at 51 (citing City of Oakland v. Williams, 15 Cal.2d 542, 103 P.2d 168 (1940), in which seven contiguous municipalities agreed to jointly provide sewer services, and Kentucky-Indiana Municipal Power Association v. Public Service, 181 Ind. App. 639, 393 N.E.2d 776 (1979), in which six non-contiguous cities in two different states formed an IGA to provide bulk power).  Hence, the fact that the City of Durango cases dealt with an IGA between two political subdivisions “sharing” a territory does not limit the cases’ holdings to such a factual scenario.  We therefore find Staff’s contention on this point meritless.

d. Boarding Restrictions

Ramblin’ Express notes that the Broncos Shuttle service’s limitation to City residents is not enforced.  See Stipulated paragraph 7.  Therefore, it argues that some passengers may not have recourse at the polls and may need Commission protection.  See Town of Holyoke discussion, supra.  While this may seem to be the case, there are few city-run mass transportation systems that mandate the showing of identification before boarding a bus.  Further, nowhere in the City of Durango cases does such a limitation appear.  Therefore, the Commission finds this argument to be meritless and out of concert with the facts and holdings of City of Durango I and II.

e. Mass Transportation

(9) Durango Transportation contends that the Broncos Shuttle service is not “mass transportation,” and therefore cannot legally be the subject of an IGA between the City and Denver.  

Article XIV, § 18 of the Colorado Constitution states that:

Nothing in this constitution shall be construed to prohibit the state or any of its political subdivisions from cooperating or contracting with one another or with the government of the United States to provide any function, service, or facility lawfully authorized to each of the cooperating or contracting units...

Colo. const. art. XIV, § 18(2)(a) (emphasis added).  Similarly, § 29-1-203, C.R.S., provides that:

Governments may cooperate or contract with one another to provide any function, service, or facility lawfully authorized to each of the cooperating or contracting units...

(Emphasis added.)

(10) Section 31-15-711(1)(g), C.R.S., allows the governing body of a municipality to “develop, maintain, and operate mass transportation systems, either individually or jointly with any government, county, or other political subdivision... .”  While no party takes issue with the holdings of City of Durango I and II that a city and a county may contract to provide mass transportation services within the county, Durango Transportation contends that the Broncos Shuttle service so far departs from generalized bus service as to not be considered “mass transportation.”  Durango Transportation argues that this is so because:  (1) the Broncos Shuttle does not serve the general public, but only Denver Broncos fans from the City; and (2) the schedule is set by the National Football League (“NFL”), not the City or the passengers.  Therefore, Durango Transportation contends, the City cannot constitutionally contract to provide such a service.

(11) In this case, the Commission is presented with an IGA between two Colorado state political subdivisions.  The terms of that IGA include the provision of transportation services between the two cities.  While the fact that the IGA exists informs our decision as to the jurisdictionality of the Broncos Shuttle service, we are not in a position to determine the legality or constitutionality of the underlying terms of that agreement.  Such a determination is for a court of law, not an administrative agency, to determine, and we therefore decline to delve into the issue.  See § 24-4-106(7), C.R.S.  The Commission finds that, pursuant to its terms, an IGA for the provision of mass transportation services exists.

f. Inequality of IGA Duties

Ramblin’ Express argues that the IGA is improper because Denver is required to do almost nothing in regard to the operation of the Broncos Shuttle.  A close reading of City of Durango II reveals that such an argument was raised in that case because La Plata County had no role in the operation of the transportation service.  The Court of Appeals held that such a “lead agency” type of agreement is a valid exercise of a government’s constitutional and statutory contracting powers.  City of Durango II, 824 P.2d at 53.  We also note that Denver surely receives a benefit in that the Broncos Shuttle carries passengers to Broncos games, where they will likely spend money in Denver.  Pursuant to the terms of the IGA, Denver also receives $300 per year for parking fees from the City.  We therefore find this argument to be without merit.

g. Essential Public Service

(12) Ramblin’ Express argues that, unlike the transportation services provided in City of Durango (which, tellingly, included airport service, and service to the Purgatory ski area) the Broncos Shuttle is not an “essential public service” and is therefore not a proper subject of an IGA.  In citing a need for the service to be an “essential public service” Ramblin’ Express directs the Commission to § 24-10-102, C.R.S.  This statute is the “[d]eclaration of policy” for the Colorado Governmental Immunity Act.  The statute states in part:  “The general assembly also recognizes that the state and its political subdivisions provide essential public services and functions and that unlimited liability could disrupt or make prohibitively expensive the provision of such essential public services and functions.”  (Emphasis added.)

(13) Because:  (1) § 24-10-102, C.R.S., does not address utilities, IGAs, or transportation; (2) the statute does not state that governmental subdivisions may only provide “essential public services”; and (3) neither Colorado Constitution Article XIV, § 18(2)(a), nor § 29-1-203(1), C.R.S., limit IGAs as suggested by Ramblin’ Express, we find this argument meritless.  Further, as stated supra, we are not in a position to determine the core legality of the IGA at issue, we merely determine whether, there being an IGA, the Broncos Shuttle is non-jurisdictional.

h. Public Interest and Necessity

(14) Ramblin’ Express urges the Commission to find that the public convenience and necessity do not require the services provided by the Broncos Shuttle.  Ramblin’ Express further contends that the operation of the Broncos Shuttle would endanger the investment and operations of Ramblin’ Express and other similarly situated carriers.

(15) Even if true, these matters are not relevant to our determinations here.  Were the City requesting a contract carrier Permit or a Certificate of Public Convenience and Necessity, and not a declaratory order that no such authority is needed, we would necessarily determine whether the public convenience and necessity require the services of the City.  We would also consider the adequacy of a competitor’s operation.  Here, however, we determine that the Colorado Constitution, statutes, and case law prohibit us from regulating the Broncos Shuttle, and therefore any determination of public convenience and necessity is beyond the scope of our review.

i. Policy Concerns

Staff notes that if the Commission does not have jurisdiction to regulate the Broncos Shuttle, the safety regulations of 4 CCR 723-15 would not apply to the service.
  Specifically, Staff notes that the counties and cities between the City and Denver through which the Broncos Shuttle travels have a strong interest in having the Commission enforce its safety regulations.  While this is true, and of concern to the Commission, such policy concerns cannot override the mandate of Colorado’s Constitution, statutes, and case law.

Conclusion

For the foregoing reasons, the Commission declares that the Broncos Shuttle service operated by the City pursuant to an IGA with Denver is not subject to the jurisdiction of the Commission.

II.
Order

A.
The Commission Orders That:

9. The Petition for a Declaratory Order that Certain Transportation is not Subject to the Jurisdiction of the Colorado Public Utilities Commission filed by the City of Colorado Springs, Colorado is granted.

10. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

11. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 `

March 6, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
_______________________________



POLLY PAGE
_______________________________



JIM DYER
_______________________________
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� It is unclear whether the City operated the Broncos Shuttle during the 2001 season or whether it plans to operate it in the future; however, the Commission determines that the issues presented in this Petition merit resolution regardless.


� The three Intervenors entitle their filings in this matter “Brief,” “Opposition,” and “Response.”  Because the parties’ stipulated briefing schedule and subsequent Order both speak of Intervenors’ “Responses,” we refer to all three filings as “Responses” in this Order.


� In Decision No. C00-97, the Commission granted Ramblin’ Express’ Motion for Extension of Time, and accepted Durango Transportation’s filing one day out of time under the Commission’s discretionary powers to do so.  Notably, Durango Transportation was not represented by an attorney, nor was it a party to the stipulated briefing schedule.


� More specific to this docket, a municipality may provide transportation services within its boundaries without the necessity for regulation by the Commission.  City of Durango I, 807 P.2d at 1158-60.


� Article XIV, § 18(2)(a) states in full:�


Nothing in this constitution shall be construed to prohibit the state or any of its political subdivisions from cooperating or contracting with one another or with the government of the United States to provide any function, service, or facility lawfully authorized to each of the cooperating or contracting units, including the sharing of costs, the imposition of taxes, or the incurring of debt.


� Section 29-1-203(1), C.R.S., states in full:�


Governments may cooperate or contract with one another to provide any function, service, or facility lawfully authorized to each of the cooperating or contracting units, including the sharing of costs, the imposition of taxes, or the incurring of debt, only if such cooperation or contracts are authorized by each party thereto with the approval of its legislative body or other authority having the power to so approve.


� We further note that the Commission regularly issues motor vehicle carrier permits and certificates that specify only the start and end points for a particular service.  As this practice demonstrates, the Commission is primarily concerned with where a carrier picks-up and drops-off its passengers, and not with other communities the carrier travels through while providing its service.


� 4 CCR 723-15 applies to all common carriers and contract carriers regulated by the Commission, as well as motor vehicle carriers exempt from regulation pursuant to § 40-16-101(4), C.R.S.  Its basis and purpose is:�


[T]o provide minimum requirements for the regulation of motor vehicle safety, hours of service of drivers, and qualification of motor vehicle drivers for common carriers by motor vehicle, contract carriers by motor vehicle, and motor vehicle carriers exempt from regulation as public utilities, and to provide penalties for the violation thereof.


� We additionally note that the City has ample regulations, safety and otherwise, for all of its employees, including those concerning drug and alcohol use, minimum age requirements for drivers, background and reference checks, medical tests, seatbelt use, etc.  See City of Colorado Springs, Policies and Procedures, http://www.springsgov.com/Page.asp?NavID=1048.  Last visited Apr. 10, 2002.  Further, the Colorado Governmental Immunity Act specifically allows for a waiver of sovereign immunity for civil actions for injuries resulting from the operation of a motor vehicle.  § 24-10-106(1)(a), C.R.S.  Therefore any injury-causing accidents caused by the Broncos Shuttle service are likely redressable in court.  See also footnote 7, supra.
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