Decision No. C02-165

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02C-082T

IN THE MATTER OF the provision of regulated telecommunications services by mile high telecom partners, llp without the requisite certificate of public convenience and necessity issued by the commission and without an effective tariff on file with the commission.

ORDER to show cause and notice of hearing

Mailed Date:  February 28, 2002

Adopted Date:  February 20, 2002

I.
BY THE COMMISSION

A. Statement

1. Mile High Telecom Partners, LLP provides local exchange and emerging competitive telecommunications services in the State of Colorado.  Therefore, Mile High Telecom Partners, LLP is a public utility under the jurisdiction of the Colorado Public Utilities Commission (“Commission”), and is required to obtain a certificate of public convenience and necessity.  See § 40-15-201(2), C.R.S. (2001); 4 Code of Colorado Regulations (“CCR”) 723-25-4.

2. According to a letter dated May 9, 2001, Maxcom, Inc., has granted Mile High Telecom Partners, LLP an exclusive Limited Licensing Agreement, which gives Mile High Telecom Partners, LLP exclusive rights to market and provide services via Maxcom, Inc.’s certificate, to residential customers in Colorado.  Maxcom, Inc., is certificated by this Commission to provide local exchange and emerging competitive telecommunications services.

3. In letters dated September 18, 2001, and November 2, 2001, Staff of the Commission (“Staff”) notified Mile High Telecom Partners, LLP of the statutory requirement to file an application for a certificate of public convenience and necessity and to submit an effective tariff.

4. On November 13, 2001, Mile High Telecom Partners, LLP acknowledged its obligation to file an application and a tariff with the Commission.  Mile High Telecom Partners, LLP indicated that it would file an application no later than December 15, 2001.

5. Mile High Telecom Partners, LLP continues to provide resold local exchange services in Colorado without Commission authority, and continues to collect for jurisdictional telecommunications services without an effective tariff on file.

6. On January 28, 2002, Staff met with Mile High Telecom Partners, LLP in an effort to resolve the certification and tariff issues.  However, the Joint Venture Agreement provided by Mile High Telecom Partners, LLP has raised additional questions regarding the ownership of the certificate of public convenience and necessity, as well as the business relationship between Mile High Telecom Partners, LLP and Maxcom, Inc.

B. Discussion

The Commission is authorized to promulgate rules for the certification of telecommunications providers seeking authority to provide local exchange and emerging competitive telecommunications services.  Those rules are found at 4 CCR 723-25-4.

C. Findings of Fact

7. Staff determined that as of February 14, 2002, Mile High Telecom Partners, LLP has not filed an application for a certificate of public convenience and necessity to provide local exchange and emerging competitive telecommunications services, thereby failing to comply with the requirements of § 40-15-201(2), C.R.S. (2001), and 4 CCR 723-25-4.

8. Staff determined that as of February 14, 2002, Mile High Telecom Partners, LLP has not filed an effective tariff, which includes rates, terms, and conditions of service.  Therefore, Mile High Telecom Partners, LLP has failed to comply with the requirements of § 40-3-103, C.R.S. (2001)

9. The Joint Venture Agreement did not alleviate Staff’s concerns regarding Mile High Telecom Partners, LLP’s compliance with statutory certification and tariff requirements.  To the contrary, Staff is now concerned that Maxcom, Inc., transferred its certificate of public convenience and necessity to the joint venture without approval of the Commission.

D. Conclusions

10. Sufficient cause exists to hold a hearing to determine the facts of the matter, to hear material arguments, to receive evidence and testimony, and to determine what penalty or remedy, if any, shall be imposed by order of the Commission.

11. If the Commission determines that it is appropriate to do so, the Commission may issue a decision, including but not limited to:  a) an order to cease and desist the provisioning of telecommunications services in the State of Colorado; b) an order to refund with interest charges or fees collected for jurisdictional telecommunications services; c) an order to pay fees, penalties, and interest required under § 40-2-113, C.R.S.; d) an order to pay penalties under § 40-7-105, C.R.S., including monetary fines against company officers; and e) an order revoking the certficate of public convenience and necessity held by Maxcom, Inc., and canceling the related tariffs.

II.
ORDER

A.
The Commission Orders That:

12. Mile High Telecom Partners, LLP shall appear before the Commission, as set forth below, to show cause why the Commission should not take action and enter a decision, including but not limited to:  a) an order to cease and desist the provisioning of telecommunications services in the State of Colorado; b) an order to refund with interest charges or fees collected for jurisdictional telecommunications services; c) an order to pay fees, penalties, and interest required under § 40-2-113, C.R.S.; d) an order to pay penalties under § 40-7-105, C.R.S., including monetary fines against company officers; and e) an order revoking the certficate of public convenience and necessity held by Maxcom, Inc., and canceling the related tariffs.

13. Docket No. 02C-082T is set for hearing before the Colorado Public Utilities Commission as follows:

Date:
April 2, 2002

Time:
9:00 a.m.

Place:
Colorado Public Utilities Commission
 

Logan Tower, Office Level 2

 
1580 Logan Street


Denver, Colorado

14. The Staff of the Public Utilities Commission shall file, at least 30 days before hearing:  a) two copies of a list containing the name, address, and title of each of its witnesses; and b) two copies of each of the exhibits which it plans to present at the hearing.  Copies of the witness list and exhibits shall be served upon all parties to the proceeding.

15. Mile High Telecom Partners, LLP shall file, at least 20 days before hearing:  a) two copies of a list containing the name, address, and title of each of its witnesses; and b) two copies of each of the exhibits which it plans to present at the hearing.  Copies of the witness list and exhibits shall be served upon all parties to the proceeding.

16. No witness shall be permitted to testify, nor shall any document be received in evidence, except in rebuttal, unless filed and served as provided in this Order.

17. If Commission Staff or Mile High Telecom Partners, LLP fail to meet the above requirements, the Commission may dismiss the proceeding or any defense, upon motion filed by any other party, unless good cause for non-filing is shown.

18. No motion for continuance shall be granted if filed within 20 days before the first day of the hearing, except for good cause shown.

19. No exception to the procedure in the order shall be made except upon timely motion showing good cause.

20. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

February 20, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
_______________________________



POLLY PAGE
_______________________________



JIM DYER
_______________________________

Commissioners
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Bruce N. Smith
Director
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