Decision No. R01-1306

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01R-434T

in the matter of the proposed amendments to the rules concerning the colorado high cost support mechanism, 4 ccr 723-41, and the rules concerning eligible TELECOMMUNICATIONS carriers, 4 ccr 723-42.

recommended decision of
administrative law judge
ken f. kirkpatrick
adopting rules

Mailed Date:  December 21, 2001

I.
statement

A. This proceeding was instituted by the issuance of Decision No. C01-977.  In that decision the Commission gave notice of the proposed rulemaking concerning both the Rules Prescribing the High Cost Support Mechanism and Prescribing the Procedures for the High Cost Administration Fund, 4 Code of Colorado Regulations (“CCR”) 723-41 (“High Cost Support Rules”), and the Rules Prescribing the Procedures for Designating Telecommunications Service Providers as Providers of Last Resort or as an Eligible Telecommunications Carrier, 4 CCR 723-42 (“Eligible Telecommunications Carrier Rules” or “ETC Rules”).

B. As stated in that decision, the Federal Communications Commission (“FCC”) issued its Fourteenth Report and Order, CC Docket Nos. 96-45 and 00-256, FCC 01-157 (May 23, 2001) (“Fourteenth Report and Order”).  In that Fourteenth Report and Order, the FCC modified its rules for providing universal service support to rural local exchange carriers (“LECs”).  This rulemaking attempts to modify the High Cost Support Rules to make them consistent with the new regulations for federal universal report adopted in the Fourteenth Report and Order.  In addition, the proposed rules suggest changes to the High Cost Support Rules to reflect changes in the State statutes related to the HCSM.  The rulemaking was also noticed as considering the elimination of certain requirements necessary to obtain support from the Colorado High Cost Support Mechanism (“HCSM”).

C. The Eligible Telecommunications Carrier Rules in part establish requirements for telecommunications providers to be established as eligible telecommunications carriers (“ETCs”).  The Commission’s designation of a provider as an ETC permits it to receive federal universal service support for its provision of service in high cost areas.  The Fourteenth Report and Order also establishes new regulations relating to rural LECs that serve as ETCs.  For example, the Fourteenth Report and Order requires rural LECs to disaggregate service areas and target high cost universal service support under one of three designated paths.  The proposed changes to the ETC rules are an attempt to make them consistent with the new regulations adopted in the Fourteenth Report and Order.

D. In the Notice of the Proposed Rules themselves, Attachment A, the Commission noted that Rule 18.6 of the High Cost Support Rules currently contains provisions establishing a six-year phase down of the support amount and the simultaneous requirement to annually adjust the switched access rates to reflect a sharing of access minute demand growth.  The Commission sought comment regarding any necessary changes to Rule 18.6.

E. Comments were received, either in advance of hearing or at the hearing, from WorldCom, Inc. (“WorldCom”); Colorado Telecommunications Association, Inc. (“CTA”); the Colorado Office of Consumer Counsel (“OCC”); Qwest Corporation (“Qwest”); Western Wireless Holding Company, Inc. (“Western Wireless”); AT&T Communications of the Mountain States, Inc., and AT&T Local Services on behalf of TCG Colorado (“AT&T”); and N. E. Colorado Cellular (“NECC”).

F. Pursuant to notice, the hearing was held on November 13, 2001.  At the conclusion of the hearing the undersigned Administrative Law Judge (“ALJ”) extended the time period for written comments to November 27, 2001.  Additional comments were timely filed by CTA and Western Wireless.

G. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits of this proceeding along with a written recommended decision.  Since many issues were raised by multiple commenters, the following analysis is on an issue basis rather than on a comment basis.  To the extent an issue was raised by a commenter but not addressed below, it was deemed to be without merit.

II.
discussion

H. Issue – Audits of the High Cost Support Mechanism
Many commenters suggested the need for a regular schedule of audits, to be performed by an outside auditor.  The Commission currently has no money in the high cost administration fund to pay for audits.  In order to obtain these funds an appropriation from the Legislature would be necessary.
  Therefore adopting a rule requiring the audit by an outside auditor without the funds to pay for them appears imprudent.  In addition, while the fund is large, the funds are not handled by Commission employees.  Rather, the funds are directed to be  paid from one telecommunications entity to another on a net basis.  This lessens the need for an external audit.  It thus appears that an internal auditing procedure on a regular basis should suffice.  The OCC suggestion that the High Cost Support Rules contain a requirement that the fund and HCSM records shall be audited periodically incorporates the ALJ’s conclusion, and it is adopted.

I. Issue - Codification of Western Wireless Holdings

Several parties sought to have these rules incorporate the holdings of the Commission in Docket No. 00K-255T, In The Matter of Western Wireless Holding Co., Inc., Decisions Nos. C01-476 and C01-629.  Those decisions resolved several issues relating to the certification of competitive ETCs and the designation of competitive eligible providers (“EPs”).
  Despite the clarifications contained in those decisions, there still appears to be some confusion under what circumstances ETCs and EPs may receive support.  The rules are modified by this Order to hopefully clarify the following principles under which support may be obtained:  

(1)
An ETC and an EP will receive support for all access lines in rural areas.  It matters not whether the ETC and EP are incumbent local exchange carriers (“ILECs”) or competitive providers nor does it matter whether they are landline or wireless providers.

(2)
ETCs and EPs receive support in non-rural areas for the primary access line only.  Any suggestions by commenters that this be expanded to include all lines is beyond the scope of this rulemaking.  Again, it matters not whether the ETC and EP are ILECs or competitive providers, landline or wireless.  

(3)
In a non-rural area, a provider of last resort (“POLR”) providing service will always receive HCSM support.  If a competitive provider, wireless or landline, comes in and obtains the primary line such that a POLR is no longer providing service, then the support travels to the competitive provider.  If the ILEC, which is a POLR, subsequently regains the customer and begins providing service, the POLR will receive support, not the competitive provider.

J. Issue - Phase Down of Support

Some commenters have suggested that the phase down of support found in Rule 18.6.1.2 of the High Cost Support Rules should be eliminated.  This provision was put into the rules in the past to relieve the companies receiving funding from having to come in for an annual audit.  As the OCC notes in its comments, without the phase down mechanism, assuming the incumbents’ high cost funding remain unchanged, an over recovery situation could have occurred.  The compromise that was struck years ago appears to remain viable and reasonable today.  Should someone receiving support feel a need, it can always come to the Commission and seek an increase in support and a restart of the phase down.  This would require something akin to a general rate case.  However, the phase down in the first three years allows support at the levels of  100 percent, 100 percent, and 82.5 percent.  Thus, a person receiving support is guaranteed almost all of it for at least three years.  It does not appear unreasonable to require a person receiving support to come in in subsequent years should the amount of support prove inadequate.  Therefore the request to do away with the phase down contained in Rule 18.6.1.2 will not be adopted.

K. Issue - Access Minute Adjustments

A related but separate adjustment is contained in Rule 18.6.1.4 of the High Cost Support Rules.  This rule requires that during a period when a company is receiving HCSM funding, switched access rates will be adjusted annually to reflect the sharing of access minute demand growth.  This adjustment, which is almost a ministerial task and not the onerous audit that some commenters have claimed, was put in the rules during a time when access minutes were continuing to increase.  Circumstances for many companies have changed and access minutes have leveled off or even decreased.  The advent of internet usage may have something to do with this.  No commenter suggested that elimination of this requirement would cause any unreasonable harm.  It appears that the adjustment for access growth may have outlived its usefulness and therefore the rules adopted by this order eliminate the annual access rate adjustment.

L. Issue - Rural ILEC Option to Draw from Part 1 or 
 
Part 2 of the HCSM

1. The rules that are subject to this rulemaking provided in the past that when a competitive carrier was able to provide service in a rural ILEC service territory, the ILEC would move to Part 1 funding.
  However, the proposed rules would eliminate this and require rural ILECs to remain with Part 2 funding.  This is consistent with the FCC’s Fourteenth Report and Order, which is based on providing support to rural ILECs on an embedded cost basis.  The rules adopted by this order maintain the uniformity between the State and Federal system by requiring rural ILECs to remain in Part 2 for funding purposes, whether or not a competitive provider is also providing service.

2. Related to this issue is the question of how a competitive provider such as Western Wireless gets support.  A competitive provider will get support depending upon where the customer it is serving is located.  If the customer is located in a non-rural area, support will be based on Part 1 principles.  If it serves a customer in a rural area, its support will be based on Part 2 principles.  The rules have been redrafted to clarify this.

M. Issue - Purposes of Disaggregation

1. Some commenters were concerned that the proposed rules did not explicitly state that disaggregation by ILECs was not only for support purposes but also for purposes of a competitive carrier’s entry into the market.  As stated by Western Wireless in its initial comments:

...In other words, if support is going to be targeted more accurately to high-cost wire centers and, possibly zones within wire centers, then the service area of the telephone company, often referred to as the study area, must be disaggregated in the same manner for purposes of competitive carriers attempting to enter the market in competition with the incumbent providers. ...  If disaggregation plans are not for both purposes then disaggregation will only be one- half completed and there will remain a significant barrier to competitive entry in Colorado. ...

2. The ALJ agrees with Western Wireless in that disaggregation must be for both purposes.  Therefore the rules have been redrafted in an attempt to clarify that disaggregation for the purposes of receiving support also disaggregates the study area for purposes of competitive entry.  Rule 4 C.C.R. 723-42-11, Uses of Disaggregation Paths, does two things.  First, it clarifies that disaggregation is for both purposes.  Second, it places the burden on the carrier disaggregating to submit a petition to the FCC seeking disaggregation of its study area within 60 days of effective disaggregation for support purposes.

Issue–Incorporation versus Adoption of Federal Scheme

3. A question arose as to whether the proposed to adopt an identical disaggregation scheme as that set out by the FCC, with all paths and all limitations.  This Order clarifies that that is the intent.  An attempt has been made to redraft the rules to follow the federal rules exactly.  This approach is preferred to incorporation by reference, as the rules are not unnecessarily lengthy and will be contained entirely in this Commission’s rules.

4. An issue may arise in some future proceeding as to whether an ILEC is eligible for a certain path.  However, the ALJ agrees with CTA that a rulemaking record such as this is not the proper basis to resolve such a question.

N. Issue–Procedural Aspects of Disaggregation Proceedings

1. One commenter suggested that disaggregation proceedings be expedited in some fashion.  The ALJ declines to adopt such a suggestion.  There are statutory deadlines for application proceedings before the Commission.  See § 40-6-109.5, C.R.S.  Parties filing a complaint may also request expedited treatment.  It may also be that some disaggregation plans will be complex and require extended analysis.  The existing framework appears sufficient to deal with the proposed rules.

2. The same commenter suggested the need for draconian sanctions, should a disaggreagtion plan be filed in bad faith.  The Commission has sufficient available sanctions available to deal with bad faith filings.  The suggestion is not adopted.

3. NECC suggested that an ILEC filing a disaggregation plan be required to serve it on any competitive carrier who has either applied for or been granted ETC or EP status.  The number of such competitive carriers would be small and their identities know.  The suggestion is adopted in part, with service required on carriers that have obtained either ETC or EP status.  Service will not be required on a carrier seeking such status.

O. Issue-Automatic Approval of a Disaggregation Plan
 
Based On Wire Center Boundaries 

1. NECC suggested that any ILEC proposing disaggregation under Path 2 along wire center boundaries be granted immediate approval.  It suggests all costs are tracked by ILECs on a wire center basis, and thus such a disaggregation would be easy to implement and audit.

2. It is not clear that all costs are tracked on a wire center basis.  There most likely will be more accounting and cost allocation issues than NECC envisions.  Therefore its suggestion is not adopted.

Miscellaneous Issues

3. Several other drafting changes have been made at the suggestion of the commenters.  Rule 41.9.3.2 has been modified as suggested by the OCC.  Incorrect references to ETCs have been changed to refer to EPs in Rule 41.9.3.3.1.6 and Rule 41.9.3.3.1.7, as suggested by Western Wireless.  Rule 41.9.2.3 has been clarified to address Western Wireless’ concerns that it not be precluded from the applicability of the Rule.  Some general language has been inserted into the Basis and Purpose paragraph.  Rule 41-1 has been substantially modified, and Rule 41-4, Transition, has been deleted in its entirety.  Rule 41-9, Support Via the HCSM, has been rewritten to pick up some portions of the deleted Rule 41-4.

4. Western Wireless suggested in its comments that proposed Rule 42-7.4.1 be modified to clarify the treatment of non-jurisdictional ETCs.  Rule 42-7-4 deals with certification of jurisdictional carriers only, and Rule 42-7-4.1 applies only to that certification.  Thus Rule 42-7-4.1 does not apply to non-jurisdictional ETCs by its own terms.  The suggestion of Western Wireless will not be adopted.

5. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II.
Order

P. The Commission Orders That:

1. The Rules Prescribing the High Cost Support Mechanism and Prescribing the Procedures for the Colorado High Cost Administration Fund, 4 Code of Colorado Regulations 723-41, are amended as set forth in Attachment A to this Order.

2. The Rules Prescribing the Procedures for Designating Telecommunications Service Providers as Providers of Last Resort or as an Eligible Telecommunications Carrier, 4 Code of Colorado Regulations 723-42, are amended as set forth in Attachment B to this Order.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
_______________________________


Administrative Law Judge
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Director
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� See § 40-15-208(3), C.R.S.


� Designation as an EP is a prerequisite to receiving support from the Colorado High Cost Support Mechanism.  There are similar, but not identical, requirements for receiving ETC certification and EP designation.


� Currently, Part 1 sets forth the principles for high cost funding for non-rural areas and Part 2 sets forth funding principles for rural areas.  The two parts utilized different methodologies.  Part 1 is based on a revenue stream/forward looking cost methodology, and Part 2 is based on an embedded cost of service methodology.


� Initial Comments of Western Wireless, pp. 2-3.


� See 47 C.F.R. § 54.207(c)(1).
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