Decision No. R01-1298

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-315T

in the matter of the application of n.e. colorado cellular, inc., for designation as an eligible telecommunications carrier under 47 u.s.c. Section 214(e)(2).

DOCKET NO. 00A-491T

in the matter of the application of n.e. colorado cellular, inc., for designation as an eligible provider carrier under 4 ccr 723-41.

recommended decision of
administrative Law judge
william j. fritzel
approving stipulation
and settlement agreement

Mailed Date:  December 21, 2001

Appearances:

Craig D. Joyce, Esq., Denver, Colorado, and David A. Lafuria, Esq., Washington, D.C., for N.E. Colorado Cellular, Inc.;

Simon Lipstein, Assistant Attorney General for the Colorado Office of Consumer Counsel;

Ann K. Botterud, Assistant Attorney General for the Staff of the Colorado Public Utilities Commission;

Winslow Bouscaren, Esq., Denver, Colorado, for Qwest Corporation; and



Barry L. Hjort, Esq., Littleton, Colorado, for the Colorado Telecommunications Association.

I.
statement, findings and  conclusions

A. On June 7, 2000, N.E. Colorado Cellular, Inc. (“Applicant’), filed an application for designation as an Eligible Telecommunications Carrier (ETC) under 47 U.S.C. § 214(e)(2).  This application was assigned Docket No. 00A-315T.

B. On June 13, 2000, the Commission issued notice of the application.

C. On September 15, 2000, Applicant filed an amendment to its application.

D. On August 29, 2000, Applicant filed an application for designation as an Eligible Provider (EP) under 4 Code of Colorado Regulations (“CCR”) 723-41.  This application was designated as Docket No. 00A-491T.

E. The Commission issued notice of this application on August 31, 2000.

F. On August 29, 2000, Applicant filed a Motion to Consolidate the Dockets.

G. On August 31, 2000, at the Commission’s Weekly Meeting, the Commission, by minute entry on September 5, 2000, referred the Motion to Consolidate to an Administrative Law Judge.  The Motion to Consolidate was granted at a telephone conference with the parties on August 31, 2000.

H. Interventions were filed by Staff of the Colorado Public Utilities Commission (“Staff”), the Colorado Office of Consumer Counsel (“OCC”), Qwest Corporation (“Qwest”), and the Colorado Telecommunications Association (“CTA”).

I. On November 24, 2000, Applicant filed a Petition for Waiver of the Statutory Time Limits for Issuing Commission Decisions under § 40-6-109.5, C.R.S.  The Petition for Waiver of the Statutory Time Limits for Issuing a Decision was granted in Decision No. R00-1415-I.

J. The hearing was continued for several times at the request of Applicant since the parties were actively negotiating a settlement agreement.

K. On October 19, 2001, Applicant, OCC, and Staff filed a Joint Motion to Accept a Stipulation filed contemporaneously with a Motion to Schedule a Hearing on the Stipulation.  On the same day, a Stipulation and Settlement Agreement of Applicant, OCC, and Staff was filed.

L. By Decision No. R01-1096-I (October 25, 2001), the Joint Motion to Schedule a Hearing on the Stipulation and Settlement Agreement was granted.  A hearing on the Stipulation and Settlement Agreement was held on November 8, 2001.  Testimony was received from witness Larry Aisenbrey in support of the Stipulation of Applicant.  Witnesses P.B. Schecter of the OCC and Pamela Fishaber, for Staff testified in support of the Stipulation.  Qwest and CTA did not join the Stipulation.  They did not offer any testimony in opposition.  Exhibit Nos. 1 through 6 were marked for identification and admitted into evidence.  The parties requested to file closing statements of position.  On November 15, 2001, CTA filed its Closing Statement of Position.  On November 26, 2001, Applicant, Staff, and OCC filed a Joint Statement of Position.  At the conclusion of the hearing on the Stipulation, the matter was taken under advisement.

M. The non-stipulating parties, CTA and Qwest do not object to the Stipulation and Settlement Agreement.  In its Statement of Position, CTA states that it does not object to the Stipulation with the modifications that the stipulating parties made on the record during the course of the hearing on the Stipulation.  Qwest does not specifically object to the approval of the Stipulation and offered no evidence in opposition.  Qwest and CTA believe that notice should be taken of the decision in the Western Wireless docket, 00K-255T, where the Commission in Decision No. C01-476 page 31 (Exhibit 5) stated: “Inasmuch as the ILECs, as POLRs, are legally obligated to meet all demand for service, it is appropriate that high-cost support go to the ILEC in all cases where it provides service to a customer”.  Qwest and CTA are correct that the Commission’s decision in the Western Wireless docket remains the law in the State of Colorado.  

N. It is found that based on the Stipulation and Settlement Agreement (Exhibit No. 1) and testimony of witnesses and exhibits, that Applicant should be designated as an Eligible Telecommunications Carrier and Eligible Provider under Federal and State law.

O. It is found that Applicant meets all of the criteria pursuant to 47 U.S.C. § 214(e) to be designated as an Eligible Telecommunications Carrier and eligible to receive federal universal service support.

P. Applicant as an authorized commercial mobile radio service provider is a common carrier as defined by 47 U.S.C. § 153(10) and 47 C.F.R. § 20.9(a)7.  Applicant will offer its universal service offering as a wireless application based on its existing cellular service in its designated service area in the State of Colorado.

Q. Applicant has demonstrated the ability and intent to provide the support services in all of its designated service areas set forth in 47 C.F.R. § 54.10(a) including the following:

(1)
Voice grade access to the public switched telephone network;

(2)
Local usage;

(3)
Dual tone multi-frequency signaling or its functional equivalent;

(4)
Single-party service or its functional equivalent;

(5)
Access to emergency services;

(6)
Access to operator services;

(7)
Access to interexchange service;

(8)
Access to directory assistance; and

(9)
Toll limitation for qualifying rural-income consumers.

R. Applicant has demonstrated its intent and ability to advertise its universal service offerings and charges through media of general distribution.

S. It is found that designation of Applicant as an Eligible Telecommunications Carrier is in the public interest.

T. It is further found that Applicant should be designated as an Eligible Provider under 4 CCR 723-41 and eligible to receive support from the Colorado High Cost Fund.  Applicant has met all of the requirements for designation as an Eligible Provider under the Commission’s Rules, 4 CCR 723-41.  Applicant’s service offering complies with 4 CCR 723-41-8. Designation of Applicant as an Eligible Provider is in public interest.

U. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II.
order

V. The Commission Orders That:

1. The Stipulation and Settlement Agreement of N.E. Colorado Cellular, Inc., the Colorado Office of Consumer Counsel and Staff of the Colorado Public Utilities Commission, Exhibit No. 1 of the hearing record, attached to this Decision, is accepted. 

2. The applications of N.E. Colorado Cellular, Inc., for designation as an Eligible Telecommunications Carrier and Telecommunications Provider are granted.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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