Decision No. R01-1295-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97I-198T
IN THE MATTER OF THE INVESTIGATION INTO U S WEST COMMUNICATIONS, INC.'S COMPLIANCE WITH § 271(C) OF THE TELECOMMUNICATIONS ACT OF 1996.

DOCKET NO. 01I-041T

IN THE MATTER OF THE INVESTIGATION INTO ALTERNATIVE APPROACHES FOR A QWEST Corporation PERFORMANCE ASSURANCE PLAN IN COLORADO.
Order from December 12, 2001 Status Conference on Pending Motions

Mailed Date:  December 19, 2001

I.
Statement
A. The hearing commissioner held a status conference on December 12, 2001.  Qwest Corporation (“Qwest”), AT&T Communications of the Mountain States, Inc. (“AT&T”), WorldCom, Inc., Covad, Rhythms, Sprint Corporation, and the Colorado Office of Consumer Counsel (“OCC”) attended. 

B. The hearing commissioner took up pending motions:  Qwest moved for leave to file supplemental Statement of Generally Accepted Terms and Conditions (“SGAT”) language and comments that it satisfies § 271; Time Warner Telecom, LLC  (“Time Warner”), and XO Colorado, LLC (XO), in a motion joined by WorldCom, Inc., and AT&T, moved to strike Qwest’s response to motions for modification; Covad and WorldCom, Inc., concurred in by AT&T, moved to vacate the hearings scheduled for the weeks of January 7, 2002 and January 14, 2002; Qwest, meanwhile, moved to reschedule the second technical conference and to set dates for the full commission proceedings.  Qwest responded to the competitive local exchange carriers’ (“CLECs”) Motion to Vacate Hearings and the Motion to Strike.  The OCC responded to Qwest’s motion to set hearing dates.

C. The status conference took up a number of pending issues in these dockets.  This order memorializes the decisions and discussion from the status conference in order:  the status of the change management process (“CMP”); the Motion to Strike Qwest’s Response to Motions to Modify the Colorado Performance Assurance Plan; Qwest’s Motion for Leave to File Supplemental SGAT Language; and finally, the motions to set, or alternatively, vacate January workshop dates.  This order modifies dates and procedures outlined in the Procedural Order from Status Conference, Decision No. R01-989-I  (September 20, 2001 Procedural Order).

II.
The Change Management Process
D. The hearing commissioner requested an update on the status of the CMP and an explanation for why a complete § 271-compliant CMP had not been filed as required by the September 20, 2001 Procedural Order.

E. To date, Qwest has filed, and parties have commented on, two status reports on the change management redesign process.  Qwest  believes that there are no issues at this time that have reached impasse in the redesign process.  If this does happen in the future, the parties can implement the dispute resolution process as set out in CMP, which includes the possibility of bringing these issues to the Commission for decision.

F. Qwest stated that the redesign group should be done with the operations support systems (“OSS”) portion of the redesign process in January or February.  The redesign team actually has meetings scheduled through April, but it is Qwest’s position that it can file an application with the Federal Communications Commission (“FCC”) with just the systems redesign done and not the product and process.  The CLECs were less optimistic about Qwest’s timeline for the redesign, but agreed that there are currently no impasse issues for the commission to decide.

G. There is nothing to rule on in relation to CMP.  Nevertheless, I reemphasize the need to finalize the CMP redesign as soon as possible.  Whether CMP needs to be complete for systems alone or more broadly to meet § 271 requirements is a matter for later argument.  Regardless of what sort of CMP is required for § 271 purposes, I want to avoid a circumstance where loose ends from the partially redesigned CMP delay the filing of a § 271 application.  Qwest is on notice of the need to submit a final CMP as soon as practicable. 


III.
Joint Movants’ Motions to Strike
H. Joint Movants, Time Warner and XO, joined by AT&T and WorldCom, Inc., moved to strike Qwest’s pleading entitled “Response of Qwest Corporation to Decision on Motions for Modification and Clarification of the Colorado Performance Assurance Plan.”  Qwest responded to the Motion to Strike, arguing that – despite the confusing caption – its pleading was appropriate under the September 20, 2001 Procedural Order.

I. Joint Movants correctly point out that the Decision on Motions to Modify, Decision No. R01-1142, did not invite further response.  They further charge Qwest with fomenting procedural chaos by its refusal to follow agreed-to procedures and late-interposition of objections and new material.

J. Qwest responds that its pleading is proper under paragraph I(F)(2) of the September 20, 2001 Procedural Order.  That paragraph states:  “The comments will also provide the opportunity for Qwest to raise to the full Commission its disagreement with, and requests for changes to, decisions made on...Colorado Performance Assurance Plan issues, ...”  Id.  Qwest characterizes its Response as a request to the full Commission for modification of the CPAP. 

K. Though Qwest has muddled the issue and miscaptioned the pleading, I deny the motion to strike.  Qwest is entitled to bring the issue of the CPAP – or any other issue resolved by me – before the full Commission for reconsideration.  Correspondingly, the other participants can do the same in their comments on the SGAT.  Such a process was contemplated by the September 20, 2001 Procedural Order, and is also necessary before the full Commission can make its recommendation to the FCC.

L. While it is clearly Qwest’s right to seek modification of the CPAP, it appears to me that its current position is untenable – both before the Colorado Commission and, more importantly, the FCC.  The performance assurance plan I recommended reserves to this Commission the unilateral right to change the same.  This appears to me to be consistent with the Verizon New York plan.  See Performance Assurance Plan – Bell Atlantic New York at pp. 19-20 (April 2000).  It is also clear to me after some consultation that the Texas Commission believes it possesses the reserved right to alter Southwestern Bell Telephone Company’s (“SWBT”) performance assurance plan, despite any ambiguity in the SWBT plan itself.  See Evaluation of the Public Utility Commission of Texas p. 105 (January 31, 2000) (“The Texas Commission, in conjunction with SWBT and CLECs, will engage in a comprehensive review of the performance measures to determine if commercial experience indicates changes are necessary.”)  The FCC, likewise, appears to require performance assurance plans to have some adaptability.
 

It appears to me, then, that Qwest has two immediate challenges relating to the CPAP:  first, Qwest needs to devise a more reasonable, intermediate position from its current intransigence over CPAP changeability; and second, Qwest needs to figure a way out of the current procedural box it finds itself in.  As to the first question, whether Qwest proposes more explicit process and standards of proof for the CPAP modification process, collars around increased or decreased 

liability from CPAP changes, or some other more nuanced position, is ultimately up to Qwest.  The second question is more tricky, depending on the outcome of full Commission consideration of Qwest’s proposals. 

M. I reiterate both my displeasure with Qwest’s approach to the outstanding CPAP issues and its delay in bringing these issues forth.  There was no hint in earlier pleadings that the four issues raised in the Response could be “deal breakers.”
  In the end, I do believe that all parties – Qwest, CLECs, and this Commission – are better off with a CPAP where there is a level of Qwest cooperation and buy in.  That is the only reason I am even willing to entertain protracting finalization of the CPAP.  

IV.
Motion for Leave to File Supplemental SGAT Language
N. Qwest’s Motion for Leave to File Supplemental SGAT Language indicates that there are five groups of changes missing from its November 30, 2001 SGAT filing:  1) Consensus changes from Workshop VI on General Terms and Conditions; 2) new SGAT prices from 99A-577T; 3) the CPAP; 4) reconsideration on the Volume VA decision; and 5) the redesigned change management process.

Qwest shall file another complete SGAT that includes the Workshop VI changes and all reconsideration decisions on December 19, 2001.  Qwest may also file additional supporting commentary, if necessary.  Reserving a placeholder for prices from 99A-577T is acceptable because all argument relating to pricing is confined to that docket.  The redesigned change management process should be filed as soon as possible.

O. Because of Qwest’s failure to file a complete SGAT on November 30, 2001, there is good cause to extend the comment period for participants.  Participant comments on the SGAT, along with other permissible topics outlined in the September 20, 2001 Procedural Order, are now due January 7, 2002.  Qwest’s reply comments to the participants’ comments will now be due by noon on January 14, 2002.

V.
Motions to Set, or Vacate, January Workshop Dates

P. The second technical workshop is rescheduled for January 11, 2002 at 9:00 a.m. in Hearing Room A.  On or before January 9, 2002, all parties wishing to make presentations at the second technical conference must submit names of potential witnesses and estimated time needed for presentations.

Q. This technical conference is scheduled for January 11, 2002 based on the statement from Qwest that the Liberty Consulting data reconciliation process for Colorado will be completed by the end of December. If the report date is delayed beyond January 5, 2002, and if any participant files a motion to reschedule, I may reconsider the date for this second technical conference.

R. Commission workshops are scheduled for January 16 through 18, 2002 beginning at 9:00 a.m. in Hearing Room A.  These workshops will be on-the-record presentations before the Commission, en banc, concerning Qwest’s compliance with § 271, excepting only issues related to the ROC OSS test.

S. The workshops will proceed as follows:

January 16:
Presentation by Staff to the 
 


Commission.

January 17:
Presentations by CLECs and other 
 


participants. 

January 18:
Presentations/Rebuttal by Qwest.

Parties should be available and ready to condense this schedule if presentations do not take as long as expected.  Specifically, Qwest should be prepared to begin its presentation in support of its application on the afternoon of January 16, 2002.  Participants making a presentation to the Commission during the en banc workshops shall file an estimate of the time needed for their presentation by January 14, 2002.  Because it is Qwest’s application, Qwest shall be permitted both to make an initial presentation and a rebuttal presentation, if necessary.  These workshops are on-the-record for the purpose of argument on Qwest’s compliance with § 271.  No witnesses or additional evidence shall be presented at these workshops.  Parties should treat these presentations as closing argument.

T. These three days of workshops will not include a discussion of the OSS or the ROC-OSS test.  Qwest will file a motion to schedule the full Commission workshop on OSS after meeting and conferring with other participants and testers.

VI.
Miscellaneous Issues
At the status conference, I asked if any participants foresaw the need to comment on the Qwest filing regarding loops provisioned on integrated digital loop carrier, or the filing regarding the KPMG Consulting § 272 audit.  No participant expressed a need to do so.  Accordingly, these pleadings will be made part of the record, but no further comment is necessary.

VII.
order
U. It Is Ordered That:

1. The Second Technical Workshop concerning data reconciliation and actual commercial experience in Colorado is set for January 11, 2002.  The conference will begin at 9:00 a.m. in Hearing Room A.  Participants shall submit a list of witnesses and estimated time of presentation by January 9, 2002.

2. The Commission, en banc, will hold workshops concerning Qwest Corporation’s § 271 compliance beginning on January 16, 2002 at 9:00 a.m. in Hearing Room A.  The en banc workshops will continue through January 18, 2002.

3. Participants making a presentation to the Commission during the en banc workshops shall file an estimate of the time needed for their presentation by January 14, 2002.

4. Qwest Corporation’s Motion to File Supplemental SGAT Language and Motion to Set Hearing Dates are resolved consistent with the proceedings scheduled above.  Covad and WorldCom, Inc.’s Motion to Vacate Hearings is denied.

5. Joint Movants’ motion to strike is denied.  

6. Qwest Corporation shall file its complete, updated Statement of Generally Accepted Terms and Conditions by December 19, 2001.

7. The comment periods from the September 20, 2001 Procedural Order are vacated.  Any additional comments from Qwest Corporation in support of its statement of generally accepted terms and conditions are due contemporaneously with the statement of generally accepted terms and conditions filing on December 19, 2001.  Other participants’ comments on the statement of generally accepted terms and conditions are due January 7, 2002.  Reply comments from Qwest Corporation are then due by noon on January 14, 2002.

8. This Order is effective on its Mailed Date.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
_______________________________


Hearing Commissioner
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� The Procedural Order Issuing from Status Conference was originally numbered Decision No. R01-961-I.  An Errata Notice, Decision No. R01-989-I-E, changed the order to the correct Decision No. R01-989-I.


� Perhaps the reason Qwest failed to highlight the importance of the CPAP changeability issue in its comments is that the liability risks that such changeability represents are entirely overblown.  To be sure, I can understand the apprehension if Qwest believes that this Commission might – on a whim – suddenly alter its liability under the plan manifold.  However, this ignores both the incredible inertia that the plan, as written, will take on once in place, and the burden of proof for parties seeking to change the plan will have to carry.


� Indeed, the Special Master himself, who Qwest promiscuously cites as an unalterably correct authority when it suits Qwest’s purposes, recommended the term relating to escalation payments.    


� This should not be taken to mean that this necessarily closes the need for further proceedings in this docket.  To the extent that the Commission finds Qwest not in compliance with § 271 – and to the extent that Qwest wants the Commission favorably to recommend compliance with § 271 – then further proceedings to correct deficiencies may have to occur.  Of course, Qwest remains at liberty to apply for § 271 authority without Commission blessing of its full application, no matter how inadvisable that might be.


� Witnesses representing KPMG Consulting and other ROC-OSS vendors should be available to respond to Commission questions.
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