Decision No. R01-1283-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97I-198T

IN THE MATTER OF THE INVESTIGATION INTO U S WESt COMMUNICATIONS, INC.’S COMPLIANCE WITH § 271(c) OF THE TELECOMMUNICATIONS ACT OF 1996.

ORDER REGARDING MOTION TO MODIFY
DECISION NO. R01-1193

Mailed Date:  December 17, 2001
I.
STATEMENT

A. On November 20, 2001, the Commission mailed Decision No. R01-1193 Resolution of Volume VIA Impasse Issues (“Volume VIA Order”).  AT&T Communications of the Mountain States, Inc. (“AT&T”), filed a motion for modification of the Volume VIA Order.

B. AT&T’s motion to modify Decision No. R01-1193 is denied.  The motion is denied principally for reasons stated in the original orders; areas that require further comment follow.

II.
FINDINGS

A. Modification of Interconnection Contracts (Statement of Generally Accepted Terms and Conditions (“SGAT”) §§ 2.1 and 2.2)

1. AT&T argues that there are “proposed blanket modifications” in the SGAT which violate the federal and state constitutions.  According to AT&T, “[t]he only change that is acceptable to the United States Supreme Court is one wherein the specific exercise of some identifiable police power (e.g., safety, health) justifies the attempt to abridge existing contracts.”

2. An unremarked issue, even in the Volume VIA Impasse Order, is this Commission’s authority to opine on matters of constitutional import.  It is clear that this Commission has no authority to pass on the constitutionality of statutes.  See Celebrity Custom Builders v. Industrial Claim Appeal Office, 916 P.2d 539, 541 (Colo. App. 1995).  Our present practice is to decline passing on constitutional questions, leaving them to the judicial branch where they properly belong.  See In the Matter of the Application of Casino Coach, Inc. for Authority to Operate as a Contract Carrier by Motor Vehicle for Hire; Casino Transportation, Inc. v. Casino Coach, Inc., Combined Docket Nos. 99A-617BP, 00F-563CP, Order Granting Exceptions, In Part, and Denying, In Part, ¶. I.B.2.a.(4) at p. 11 (July 19, 2001).  

3. Because it is clear that we have no authority to pass on the constitutionality of statutes, the question becomes whether the present context is distinguishable from the situation where the constitutionality of a statute is challenged before us.  I believe that it is.  

4. For one, in the rulemaking context, it is clear that we are obliged to take into account possible constitutional infirmities before adopting rules.  See §§ 24-4-103(8)(a) and (b), C.R.S.  Second, the Telecommunications Act of 1996 (“Act”) has conferred to state commissions arbitration and certain other indefinite regulatory powers.  See 47 U.S.C. § 252; AT&T Corp. v. Iowa Utilities Board, 525 U.S. 366, 410, 119 S.Ct. 721, 744-45 (1999)(Thomas, J., concurring, in part, dissenting, in part).  I therefore believe we have the ability in conducting an arbitration under the Act to pass on constitutional questions such as AT&T’s Contracts clause issue.  

5. However, I do not believe our opinion on the Contracts clause is anything close to the final word or will hold any special weight in a judicial review action.  For a definitive word on the Contract clause implications of the SGAT, AT&T –- or any other aggrieved party – will have to challenge it in a judicial forum.

6. Having decided – belatedly – that the Commission can address the Contract clause issue, I now turn to my reasoning for once again rejecting AT&T’s argument.

7. AT&T continues to press a strict interpretation of the Contract Clause.  In Energy Reserves Group v. Kansas Power & Light, for example, the Supreme Court applied the “appropriate Contract Clause standard.”
  The contracts at issue contained a price escalator clause that provided that if a governmental authority fixed a price for natural gas that is higher than the price specified in the contract, the contract price would be increased to that level.  The Kansas statute at issue provided that the increase produced by a federal statute could not be taken into account in determining the contract price.  First, the court considered “whether the state law has, in fact, operated as a substantial impairment of a contractual relationship.”
  The court emphasized that, in determining the extent of the impairment, “we are to consider whether the industry the complaining party has entered has been regulated in the past.”
  The answer to that question under statutes that may be imposed here is obviously yes.  Then, assuming that a substantial impairment is found, the State must have a “significant and legitimate public purpose behind the regulation.”
  

8. More importantly, the contracts at issue in Energy Reserves Group expressly recognized “that any contractual terms are subject to relevant present and future state and federal law,” thus disposing “of the Contract Clause claim.”
  It is generally foreseeable that, in the telecommunications industry, participants are subject to an ever-changing array of state and federal law.  The SGAT reasonably incorporates terms and conditions that address the rights and obligations of the parties under these circumstances.  To the extent that AT&T objects to these provisions, AT&T is free to negotiate a separate interconnection agreement.  

9. Indeed, AT&T’s constitutional argument “missed the mark” in the Volume VIA Order because I did not see how the SGAT would allow Qwest Corporation (“Qwest”) unilaterally to alter the rights and obligations of the parties under the SGAT.  SGAT § 2.3.1 requires that any change in a tariff or other Qwest policies and procedures must go through the Change Management Process or a party has the right to resolve the matter under the Dispute Resolution process.  SGAT § 2.2, which is a controlling provision, sets forth a period of status quo for 60 days in which the parties may agree to amend the SGAT when “existing rules” are altered, stayed, or vacated.  Otherwise, the parties have the right to take the issue to the dispute resolution process or another forum for resolution, including the courts.  

10. AT&T’s motion to modify is denied on this issue.

B. Confidentiality Provisions and Audit Authority 

11. Two issues are raised here.  First, AT&T submits that under a proper burden of proof Qwest must prove that it does not misuse wholesale customer information.
  Second, the Volume VIA Order adopted Staff’s recommendation and the Multistate Facilitator’s recommended language regarding auditing authority over confidential or proprietary information.  AT&T asks that Qwest provide an SGAT provision “which attempts to define the scope of such an audit and the parties should be allowed to comment on the provision.”

12. With regard to the second issue, AT&T had an opportunity to comment on Staff’s report, which recommended the same language that was adopted in the Volume VIA Order.  AT&T also had an opportunity to propose its own SGAT language in response to Staff’s report and failed to do so, instead concurring in WorldCom, Inc.’s comments to the Staff Report.

13. AT&T’s request also fails for a lack of explanation.  At this time, the recommended audit provision (which is now contained in SGAT § 18.3.1) is broadly written, and applies to the “requirements and limitations” under the SGAT pertaining to the use and distribution of confidential or proprietary information.  This issue is closed.   

III.
ORDEr

A.
It is Ordered That:

14. AT&T Communications of the Mountain States, Inc.’s request to modify Decision No. R01-1193 is denied.

15. This Order is effective on its Mailed Date.
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� The impasse issue on which a modification was requested but no additional substantive comments are required is G-27 (“Legitimately Related” Terms under Pick and Choose).  This is an arbitration.  AT&T is the party that raised issues about Qwest’s performance regarding pick and choose and misuse of confidential information.  If AT&T were to bring evidence forward regarding Qwest’s performance in Colorado, which it has not done, then Qwest should bear the burden of refuting that evidence.  Otherwise, Qwest’s obligations under the Statement of Generally Accepted Terms and Conditions should be scrutinized in order to determine whether Qwest complies with § 271.  Isolated incidents in other jurisdictions do not give rise to an automatic “shifting” of the burden of proof.


� AT&T’s Motion to Modify at 3.


� 459 U.S. 400, 411 (1983).


� Id.


� Id.


� Id.  AT&T mentions safety and health as legitimate public purposes.  However, the list is broader than that: “One legitimate state interest is the elimination of unforeseen windfall profits.”  United States Trust Co. v. New Jersey, 431 U.S. 1, 31, n. 30 (1977).  


� Id. at 416.


� For the reasons set forth in n.1, supra, I decline to readdress this issue.
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