Decision No. R01-1253-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97I-198T

IN THE MATTER OF THE INVESTIGATION INTO U S WESt COMMUNICATIONS, INC.’S COMPLIANCE WITH § 271(c) OF THE TELECOMMUNICATIONS ACT OF 1996.

ORDER REGARDING MOTIONS TO MODIFY
DECISION NO. R01-1141

Mailed Date:  December 7, 2001

I.
STATEMENT

A. On November 6, 2001, the Commission mailed Decision No. R01-1141 Resolution of Volume VA Impasse Issues.  AT&T Communications of the Mountain States, Inc. (“AT&T”), and WorldCom, Inc. (“WorldCom”), filed a joint request for modification of the Volume VA order.  Qwest Corporation (“Qwest”) also filed a motion to modify the Volume VA order.  Both motions are dealt with together here.

B. AT&T and WorldCom’s motion to modify Decision No. R01-1141 is granted, in part, and denied, in part.  Qwest’s motion to modify is granted.  The respective motions are denied principally for reasons stated in the original orders; areas that require further comment follow.

II.
FINDINGS


A.
LSPLIT-1(b): Access to POTS Splitters

1. AT&T and WorldCom argue that Qwest’s refusal to provide access to its splitters is discriminatory and, furthermore, that the Hearing Commissioner’s reliance on Commission Rule 4 Code of Colorado Regulations (“CCR”) 723-39 is misplaced.

2. The Federal Communications Commission (“FCC”) has readdressed this issue in the SWBT Missouri/Arkansas Order.
  In that order, the FCC disagreed “with McLeod’s claims that SWBT must provide splitters for voice competitive LECs that seek to engage in line splitting.”
  The FCC reiterated its position that: “incumbent LECs have no obligation to provide splitters to competitive LECs that obtain voice services on the same line from a competing carrier.”
  Therefore, Qwest is legally justified in refusing to provide access to its splitters.

3. I do not find that Qwest’s conduct is discriminatory based upon the record in this proceeding.  The parties ultimately dispute whether splitters are integrated into a DSLAM.
  Qwest asserts that it does not provide “outboard splitters” and this statement should be given a certain amount of deference.
  This issue boils down to one of “yes you can, no we can’t,” and I decline to expand Qwest’s obligations at this time on this record.

4. AT&T and WorldCom’s motion to modify the Volume VA order on this issue is denied.

B.
LSPLIT-2: Tying Qwest Data Service and Voice Service

1.
The issue that arose in this instance and as stated in the Volume VA Order is whether “Qwest is required to offer its retail DSL service on a stand-alone basis when a CLEC provides voice service over UNE-P.”  Qwest asks that the scope of the decision in the Volume VA Order be clarified to state that Qwest must provide xDSL service when a competitive local exchange carrier (“CLEC”) offers UNE-P, and not in a line-sharing or line-splitting situation.

2.
Qwest’s motion to modify is granted.  As Qwest points out, this issue was originally discussed by the parties during sessions on unbundled network elements (“UNEs”) and was subsequently briefed as an issue relating to line-splitting.  The end of the final sentence of the Volume VA Order on this point is a scrivener’s error and should be disregarded.  

3.
Of course, the import of the Order still applies when a CLEC provides voice service over UNE-P. Qwest must continue to offer its DSL service to these end-users.  Qwest’s proposed Statement of Generally Accepted Terms and Conditions (“SGAT”) § 9.23.3.11.7 is acceptable and should state:

9.23.3.11.7
CLEC may order new or retain existing Qwest DSL service on behalf of end user customers when utilizing UNE-P-POTS, UNE-P-Centrex, and UNE-P-PBX (analog, non-DID trunks only) combinations, where technically feasible.  The price for Qwest DSL provided with UNE-P combinations is included in Exhibit A to this Agreement.  Qwest DSL service provided to Internet service providers and not provided directly to Qwest or CLEC’s end users is not available with UNE-P combinations.
C.
Loop-9(c), 31(a) & 31(b): Obligation to Build and Held 
 

Orders

5. AT&T and WorldCom argue that §§ 40-3-101(2) and 40-4-101, C.R.S., require Qwest to maintain adequate and sufficient facilities for all of its customers.  The parties also argue that Qwest’s held order policy is discriminatory.

6. Section 40-3-101(2), C.R.S., states:

Every public utility shall furnish, provide, and maintain such service, instrumentalities, equipment, and facilities as shall promote the safety, health, comfort, and convenience of its patrons, employees, and the public, and as shall in all respects be adequate, efficient, just, and reasonable.

7. Section 40-4-101, C.R.S., states, in relevant part:

(1) Whenever the Commission ... finds that the rules, regulations, practices, equipment, facilities, or service of any public utility ... are unjust, unreasonable, unsafe, improper, inadequate, or insufficient, the commission shall determine the just, reasonable, safe, proper, adequate, or sufficient rules, regulations, practices, equipment, facilities, service or methods to be observed, furnished, constructed, enforced, or employed and shall fix the same by its order, rule, or regulation.

8. AT&T and WorldCom’s argument is sheer sophistry.
  Although a “plain meaning” interpretation of these statutes as obligating Qwest to build facilities for competitors has superficial plausibility, § 40-3-101(2), C.R.S., is subject to any number of ludicrous interpretations if, as in this instance, no limiting principle is offered.
  The parties have not explained, for example, how an obligation to build “shall promote the safety, health, comfort, and convenience” of Qwest’s “patrons, employees, and the public.”  The use of the conjunctive “and” in the statute indicates that all of these conditions must be met.

9. Section 40-4-101, C.R.S., deserves cursory treatment.  In instances where Qwest facilities are “insufficient,” for example, I have already determined the “just” or “reasonable” rule for Qwest to follow –- it must determine whether to build for CLECs in the same manner as it makes that determination for itself. 

10. AT&T and WorldCom’s motion to modify is denied on this issue.

D.
Loop-14(a) and Loop-24(b): Access to the LFACS 
 

Database

11. Qwest argues that individual audits of its back office operations are redundant and unnecessary.  The ROC OSS Test will perform a comprehensive audit as part of the test on Qwest’s systems and Qwest has also conducted a self-audit of its Raw Loop Data Tool (“RLDT”).

Qwest’s motion to modify is granted.  An evaluation of the ROC OSS Master Test Plan leads to the conclusion that this audit should satisfactorily address whether, “in the context of the pre-ordering process,”
 Qwest provides the underlying information that is available to its 

personnel.
  CLECs were involved in negotiating the standards to be applied in KPMG’s audit.  As Qwest notes, the audit will explore more than whether parity exists between loop qualification transactions for retail and wholesale operations, but will also explore “all additional avenues of follow-up or recourse available to either wholesale or retail operations or both.”
  Although Qwest’s efforts to run a “self-audit” of its RLDT and the submission of Raw Loop Data Results in Qwest’s motion to modify are appreciated, the ROC OSS Test is the more appropriate forum for this determination.

12. If Qwest’s performance under the ROC OSS test is deemed to be satisfactory, Qwest’s additional proposal to adopt the Multistate Facilitator’s language with regard to loops served over integrated digital loop carrier (“IDLC”) will be the only necessary SGAT revision.
  Finding that LFACS “does not have the capability to provide the information seeks,” the Multistate Facilitator found that “the preferable course at this time is to assure AT&T access” to other available tools in order to determine “if they will serve.”
  Adoption of the following section, when read in conjunction with SGAT § 9.2.2.8, should provide sufficient contractual protection to CLECs:

In areas where Qwest has deployed amounts of IDLC that are sufficient to cause reasonable concern about a CLEC’s ability to provide service through available copper facilities on a broad scale, the CLEC shall have the ability to gain access to Qwest information sufficient to provide CLEC with a reasonable complete identification of such copper facilities.  Qwest shall be entitled to mediate access in a manner reasonably related to the need to protect confidential or proprietary information.  CLEC shall be responsible for Qwest’s incremental cost to provide such information or access mediation.

E.
Loop-36: Standard Loop Provisioning Intervals

13. Qwest correctly points out that 4 CCR 723-43-6.1 requires a six-day interval for 9-24 lines with dispatch.  The Volume VA Order, which indicated that this interval was five days, should be disregarded.

14. Qwest also disputes the imposition of an 18-hour interval for repair.  Qwest’s original briefing of this issue was limited to a parity analysis with the Commission’s wholesale service quality rules.  However, Qwest’s motion to modify presents compelling evidence about the trouble ticket process that supports a modification of this issue.  In essence, the “start time” for the repair is identical for Qwest and the CLEC, and, as a practical matter, a CLEC should be expected to determine that the problem has been fixed before it closes out the trouble ticket with Qwest.
  Therefore, and as this explanation undermines the basis for the decision in the Volume VA Order (i.e., that CLECs will be unable to meet the Commission’s service quality rules if Qwest takes the full 24 hours to do the work), Qwest’s motion to modify is granted on this issue.

F.
LNP-1: Coordination of Conversions

15. AT&T and WorldCom point out that, under Qwest’s new LNP process as submitted under the CMP, CLECs have until noon of the day following the scheduled due date to notify Qwest to delay the disconnect.
  Under the policy presented by Qwest in this proceeding, CLEC requests for delay of disconnection were to be submitted to Qwest before 8:00 p.m. on the current due date of the LNP order.  To the extent that Qwest’s policy change works to the benefit of CLECs, the new policy should be reflected in the relevant portions of the SGAT.

16. AT&T and WorldCom also submit that PID OP-17 no longer accurately measures Qwest’s performance because timeliness of CLEC requests are still based upon the 8:00 p.m. deadline.  AT&T indicates that it is in the process of preparing a PID change request to address this concern.  If the ROC deems it appropriate, a modified PID will adequately measure Qwest’s performance.

III.
ORDER

A.
It is Ordered That:

17. AT&T Communications of the Mountain States, Inc., and WorldCom, Inc.’s request to modify Decision No. R01-1141 is granted, in part, and denied, in part consisent with the discussion above.  

18. Qwest Corporation’s request to modify Decision No. R01-1141 is granted consistent with the discussion above.

19. This Order is effective on its Mailed Date.
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� The impasse issue on which a modification was requested but no additional comment is required is LSPLIT-22.  I reaffirm my original decision.


� In the Matter of Joint Application by SBC Communications Inc. et al Pursuant to Section 271 of the Telecommunications Act of 1996 to Provide In-Region InterLATA Services in Arkansas and Missouri, CC Docket No. 01-194 (Rel. Nov. 16, 2001).


� Id. at ¶ 106.  The FCC noted that SWBT’s “M2A” provides for line splitting on an interim basis in accordance with the Texas Commission decision in Arbitration Case No. 22315.  Id. at n. 328.  However, the FCC then went on to conclude that there is no obligation upon incumbent local exchange carriers to provide access to their splitters.  Id. at n. 332, citing SWBT Texas Order at ¶¶ 327-38.  The FCC’s guidance on this issue is controlling.


� Id. at ¶ 106.


� See AT&T and WorldCom’s Motion to Modify at 2; Qwest Brief at pp. 5-7; CO Transcript (5/22/01) at pp. 149-150.


� CO Transcript (5/22/01) at pp. 143-44.


� I decline to address this issue, as the parties have essentially reargued their original position.


� Given the conclusory nature of the parties’ motion on this point, I have selected what appears to be the most relevant part of the statute for this discussion.


� The fact that these novel interpretations of the Colorado statute have come to the fore six years after the Legislature’s revisions to state telecommunications law in 1995 undermines AT&T and WorldCom’s credibility.


� “The worst readers are those who proceed like plundering soldiers: they pick up a few things they can use, soil and confuse the rest, and blaspheme the whole.”  Friedrich Nietzsche, Mixed Opinions and Maxims No. 137 (1879).


� Volume VA Order at 33.


� See Exhibit 5-Qwest-60.  As a point of clarification, the Volume VA order indicated that parity with Qwest’s retail operations is the material standard.  See UNE Remand Order at ¶¶ 427-431 (noting that “to the extent such information is not normally provided to requesting carriers within the same time frame that any incumbent personnel are able to obtain such information.”).  However, the FCC’s requirements are not all-encompassing.  Id. at ¶ 426.


� Exhibit 5-Qwest-60.


� The parties will have an opportunity to review and, if necessary, dispute the KPMG evaluation before the full Commission.  


� See Qwest’s Motion to Modify at pp. 9-10; AT&T Brief at pp. 18-19 (stating that “[a]t least one reason CLECs need access to these databases relates to the provision of service on loops that are served using IDLC.”).


� The Liberty Consulting Group, Unbundled Network Element Report at 66.


� Volume VA Order at 53.


� See Qwest’s Motion to Modify at pp. 16-17.


� See AT&T and WorldCom’s Motion to Modify, Attachment A at 3:  “The Co-Provider should still notify Qwest as soon as possible (within 30-60 minutes) of Due Date changes and cancellations, per the normal notification procedures.  For late in the day customer appointments, the Co-Provider should notify Qwest of Due Date changes and cancellations on the Due Date, if it is during business hours or no later than noon (MT) of the day after the due date.”
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