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complainant,
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union pacific railroad company, a delaware corporation,
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recommended decision of
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and closing docket

Mailed Date:  December 5, 2001

I.
statement

A. This complaint was filed on May 21, 2001 by the City of Brighton against the Union Pacific Railroad Company (“UPRR”).  The Commission issued its Order to Satisfy or Answer on May 23, 2001.  The UPRR filed its Notice of Satisfaction and Answer on June 18, 2001.  Staff of the Commission filed its Notice of Intervention on June 6, 2001.

B. The matter was originally scheduled for a hearing to be held on July 9, 2001.  The matter was continued twice and was eventually scheduled for a hearing to be held on December 6, 2001.

C. On November 30, 2001, the City of Brighton, the UPRR, and Staff filed their Stipulation.

D. The Stipulation notes that this complaint concerns crossings of the UPRR’s railroad tracks with roadways located in the City of Brighton.  The complaint alleged among other things that the safety equipment protecting these crossings are defective and prone to malfunction; that the UPRR fails to respond adequately to the city’s request for repair when a malfunction occurs; and the crossings present a substantial and continuing public safety hazard within the city.

E. In the Stipulation, the parties agree to settle this dispute.  The City of Brighton and the UPRR have agreed to cooperate in good faith and in all reasonable aspects in applying for and securing federal, state, or other available grants or funds to be acquired and used by the parties for the construction and installation of new crossing and equipment and improvements in Brighton.  In addition, the railroad agrees to join as co-applicant in an application that the City of Brighton files with the Commission for approval of improvements.  The UPRR has agreed to commence designs, plans, and specifications for a new crossing warning system at Bridge Street and to prioritize these tasks.  The UPRR agrees to monitor and maintain the existing crossings and in particular agrees to certain specific maintenance and safety procedures including:  (1) in the event of an equipment malfunction in the City of Brighton, UPRR response time between the initial reporting of the incident and the onsite arrival of the railroad signal and maintenance personnel will be 90 minutes or less; (2) the UPRR will conduct onsite inspections of crossings in Brighton in accordance with all applicable federal regulations and all applicable Commission regulations; and (3) the City and the UPRR will designate specific individual employees for the purpose of facilitating communication between the parties, and the railroad obligates its appointed representative to reasonably and timely respond to inquiries made by the City of Brighton.

F. In addition, each party seeks to bear its own attorney’s fees and costs in this matter.

G. In evaluating the Stipulation the Administrative Law Judge considers that both the UPRR and the City of Brighton have been represented by counsel.  The Stipulation resolves a dispute to the mutual satisfaction of the parties and has been entered into willingly.  The Stipulation appears reasonably calculated to prevent accidents and promote public safety.  The Administrative Law Judge finds and concludes that the Stipulation is in the public interest and it should be accepted.

H. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II.
order

I. The Commission Orders That:

1. The Stipulation filed by the parties to this proceeding on November 30, 2001 is accepted.  A copy of the Stipulation is attached to this Order and incorporated into the Order as if fully set forth.

2. The hearing in this matter scheduled for December 6, 2001 is vacated.

3. Consistent with the terms of the Stipulation the complaint is dismissed with prejudice and the docket closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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_______________________________
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