Decision No. R01-1165-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-382E

in the matter of the application of public service company of colorado for an order approving its incentive cost ADJUSTMENT filing for the period july 2000 through december 2000.

interim order of
administrative law judge
ken f. kirkpatrick
setting prehearing schedule
and resolving prehearing issues

Mailed Date:  November 13, 2001

I.
statement

A. A prehearing conference in this proceeding was held on November 1, 2001 in a Commission hearing room in Denver, Colorado.  During the course of the prehearing conference several issues were discussed.  Briefs were requested on the separate but related issues of the burden of proof and the scope of this proceeding.  Public Service Company of Colorado (“Public Service”) and Staff of the Public Utilities Commission (“Staff”) timely filed post-prehearing conference statements on November 8, 2001.

B. The first issue dealt with at the prehearing conference was the scope of the proceeding.  Staff takes a wide ranging view of the scope of this proceeding.  It notes that this proceeding is a follow-up to Docket No. 01L-109E, which was a proceeding where the Commission approved a revision to Public Service’s incentive cost adjustment (“ICA”) tariff without holding a hearing.  New tariff sheets were put into effect.  Staff suggests that this proceeding is to determine whether the ICA approved in Docket No. 01L-109E produces rates that are just and reasonable.  In support of its position that this proceeding should have the broadest possible scope, Staff cites § 40-6-111(2)(a), C.R.S.  This section does indeed state that the Commission is to consider a wide range of factors when setting rates.  However, the portion of that section that Staff deleted it its brief makes it apparent that this provision applies to a hearing held when a rate or tariff sheet is suspended.  It does not apply explicitly to an application proceeding such as this one.

C. Staff also asserts that it should not be restricted to issues identified in its intervention by right.  Staff also cautions the Administrative Law Judge (“ALJ”) not to restrict the proceeding so as to preclude the audit or discovery of materials that would be relevant in this proceeding.  Staff does concede that a previous stipulation entered into in Docket No. 99A-557E (“ICA Stipulation”), which became a Commission decision by Decision No. R00-830, does place some limitations on Staff’s inquiry.

D. Public Service takes a narrower view of the scope of this proceeding.  Public Service suggests that three of the issues raised by Staff are not appropriate for this docket, namely:  (1) potential liability issues with respect to sales of power to California; (2) risk management policies in Public Service’s power trading activities; and (3) accounting issues related to FAS 133 implementation.

E. Concerning potential liability issues with respect to sales of power to California, Public Service concedes that the Federal Energy Regulatory Commission (“FERC”) is conducting an investigation into all sales made into California during the time period which is subject to this proceeding.  However, Public Service states that it is uncertain whether the FERC will require any refunds to be made.  Thus the matter is too uncertain to be dealt with in this proceeding.  Any refunds, if ordered, could be reflected in a future ICA filing.  Staff suggests that it should be allowed to fully investigate Public Service’s trading strategies and resultant energy costs which would relate to the sale of power to California with an eye “toward the prudence of the level of risk to which retail customers were exposed.”

With regard to the risk management policies of Public Service’s power trading activities, Public Service suggests that the ICA Stipulation shields it from inquiry into this regard.  The ICA Stipulation sets forth a methodology to deal with gains on energy trading (50/50 split between the company and retail ratepayers) and losses (100 percent to shareholders).

F. Finally, concerning the implementation of FAS 133, Public Service suggests that it does not effect the cost mechanisms within the ICA in any form.  Rather, it requires that Public Service recognize certain transactions on its income statement or balance sheet.  Staff disagrees, asserting that implementation of FAS 133 does affect the ICA.

The ICA Stipulation contained in Decision No. R00-830 set forth a mechanism to account for net gains or losses from electric energy transactions.
  As noted above, the ICA Stipulation sets forth that gains shall be shared 50/50 between retail ratepayers and shareholders, and losses will be borne 100 percent by shareholders.  By agreeing to establish an explicit mechanism for the sharing of gains and the treatment of losses in the ICA stipulation, Staff has bargained away its right to argue the prudency of specific trading decisions.  This 

is apparent because the only result of Staff’s inquiry into the prudence of a particular transaction would result, if Staff were successful, in a trade being determined to be imprudent and the cost of the trade borne solely by shareholders.  However, this conflicts with the explicit provisions contained in the ICA Stipulation.

G. The same can be said for the risk management policies of Public Service’s power trading activities.  The ICA Stipulation states that Public Service agrees to abide by its Risk Management Policies and Procedures Manual (“Manual”). Changes to the Manual are made available to Staff, and Staff has certain rights to object in writing.  Again, the only fair reading of the ICA Stipulation is that if Public Service complies with the Manual, the trades are insulated from Commission review.  Of course, Staff is free to argue that some trades were not made in accordance with the Manual, if it thinks that is the case.
  This is a different inquiry from the question of what the contents or policies contained in the Manual should be.

H. Concerning the implementation of FAS 133, there is a disagreement among the parties as to whether Public Service’s implementation of FAS 133 affected the ICA calculation.  As there is disagreement not resolvable on the pleadings before the Commission, no order precluding Staff inquiry can be entered.

I. The other topic that was briefed by the parties was burden of proof.  The parties are much in agreement that overall Public Service bears the burden of proof in this proceeding.  However, Public Service suggests that Staff be required to make a prima facie case if it wishes to challenge the company’s calculation of the ICA.  Staff agrees that if it makes a counter proposal in its testimony, such as using an alternative depreciation study, it would bear the burden.  The ALJ agrees to the extent that if Staff is challenging whether Public Service complied with an existing principle, Public Service always has the burden.  Should Staff seek to establish a new principle and have Public Service comply with it, Staff would have the burden of going forward.  Again, the overall burden remains with Public Service once Staff has made a prima facie showing.  The ALJ does not agree with Public Service’s contention that Staff’s prima facie showing for prudency must be one of gross negligence.

J. A procedural schedule was established at the prehearing conference, which is incorporated into the order below.

Ii.
order

K. It Is Ordered That:

1. The incentive cost adjustment stipulation approved by Decision No. R00-830 applies to this docket, No. 01A-382E.

2. The issue of potential future liability associated with sales of power into California is not relevant to the calculation of the incentive cost adjustment for the test period at issue in this docket.

3. The issue of the risk management policies of Public Service Company of Colorado’s power trading activities is relevant to the calculation of the incentive cost adjustment for the test period at issue in this docket only to the extent of an inquiry into whether Public Service complied with its Risk Management Policies and Procedures Manual.

4. Staff of the Public Utilities Commission shall bear the burden of going forward to establish a prima facie case on all challenges that it wishes to make to the company’s calculation of the incentive cost adjustment.

5. Public Service Company of Colorado shall bear the ultimate burden of persuasion or burden of proof on all issues where Staff has met its burden of going forward.

6. No testimony shall be given nor argument made over the prudence of any of the company’s short term energy transactions in the incentive cost adjustment test year period that are covered by Part A of the Incentive Cost Adjustment Stipulation.  The only exception to this is testimony and argument concerning whether Public Service complied with its Risk Management Policies and Procedures Manual.

7. Response time for discovery is ten days.  Response time for audit is seven days.  Response time for any motion to compel is three business days.  Response time to all other motions is seven calendar days.

8. All motions, testimony, and other filings shall be served by hand delivery, fax, or email on the active parties, with a follow up paper copy.  Holy Cross Energy may be served by paper copies only.

9. Staff shall file its exhibits and testimony, in question-and-answer format, by January 2, 2002.  Public Service Company of Colorado shall file its rebuttal testimony and exhibits, in question-and-answer format, by February 4, 2002.

10. A hearing in this matter is scheduled as follows:

DATES:
February 26, 27, and 28, 2002

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room
 

1580 Logan Street, OL2
 

Denver, Colorado

11. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK

_______________________________


Administrative Law Judge
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Director
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� Staff’s Brief, page 8.


� Gains and losses from trading in power plant fuels were not included in the aggregation used to determine sharing of economy sales margin in the ICA formula.


� The only exception might be trades not conducted in conformance with the Risk Management Policies and Procedures Manual, discussed below.


� Discovery and audit necessary to determine this would be allowable.
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