Decision No. R01-1150

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-372CP-Waiver

in the matter of the application of mystique limousine, inc., for an order of the Commission authorizing a waiver of rule 2.2(Discretionary Vehicle) of the rules and regulations governing motor vehicle carriers exempt from regulation.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  November 7, 2001

Appearances

No appearance by, or on behalf of, the applicant; and

Charles M. Williams, Esq., Denver, Colorado, on behalf of intervenor Alpine Taxi/Limo, Inc.

I.
statement

A. By application filed August 15, 2001, Mystique Limousine, Inc., requests a waiver of 4 Code of Colorado Regulations 723-33-2.2(Discretionary Vehicle) for a GMC Savana van.  On August 27, 2001, the Commission noticed the application, and also set the matter for hearing on November 7, 2001.  By separate notice mailed September 11, 2001, the Commission again advised all the parties that the matter was set for November 7, 2001 at 9:00 a.m. at the Commission’s offices in Denver.

B. At that date and time the matter was called for hearing and there was no appearance by, or on behalf of, the applicant.  Counsel for intervenor advised the Commission that he had a message on his voice mail from applicant indicating applicant would not appear.  After commencement of the hearing the matter was recessed for 15 minutes to allow applicant an opportunity to appear or advise the Commission.  After recess there still was no appearance by the applicant, nor did inquiry by this office reveal any messages to the Commission from applicant indicating its desires.  Accordingly, as a result of the failure of applicant to appear this office is left with no choice but to dismiss the application.

II.
discussion

C. Pursuant to § 40-6-101, C.R.S., the general provisions of the Administrative Procedure Act are applicable to the Commission absent specific statutory provision to the contrary.  And, pursuant to § 24-4-105(4), C.R.S., the procedure followed in district court should be used to the extent practicable.

D. A check of the applicable case law reveals that Colorado courts have consistently held that where notice has been given, and the matter comes to trial and a party fails to appear, the matter is heard on the merits.  Sunshine v. Robinson, 168 Colo. 409, 451 P.2d 757 (1969); Davis v. Klaes, 141 Colo. 19, 346 P.2d 1018 (1959).  In the instant case the applicant failed to appear and present evidence to support its request for a waiver.  Pursuant to the provisions of Rule 41(b), C.R.C.P., and § 24-4-105(4), C.R.S., the matter should be dismissed with prejudice.

III.
order

E. The Commission Orders That:

1. The application of Mystique Limousine, Inc., in this docket is dismissed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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