Decision No. R01-1143

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-352CP-Waiver

in the matter of the application of bernal & bernal, inc., for an order of the commission authorizing a waiver of rule 2.2(discretionary vehicle) of the rules and regulations governing motor vehicle carriers exempt from regulation.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  November 6, 2001

Appearances:

Jason Bernal on behalf of applicant; and

Charles M. Williams, Esq., Denver, Colorado, on behalf of intervenor.

i.
statement

A. By application filed August 8, 2001, Bernal & Bernal, Inc., requests a waiver of Rule 2.2(Discretionary Vehicle), 4 Code of Colorado Regulations 723-33-2.2, for a 1996 Cadillac Seville STS sedan.  On August 27, 2001, the Commission sent notice to all who might desire to protest, object, or intervene.

B. On September 7, 2001, Home James Transportation Services filed its intervention.

C. Pursuant to notice the matter came on for hearing on November 5, 2001 before Administrative Law Judge (“ALJ”) Arthur G. Staliwe.  Under the provisions of § 40-6-109, C.R.S., ALJ Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II.
findings of fact

D. Based upon all the evidence of record, the following is found as fact:

1. The sworn, unrebutted, testimony of Jason Bernal, president and stockholder of Bernal & Bernal, Inc., is that in 1996 his corporation purchased a current model year Cadillac Seville STS four-door, five-seat sedan.  While the purchase price was a little less than $49,000, that price was the result of negotiations between the dealer and applicant.  The suggested sale price (i.e., sticker price) was in excess of $50,000.  Subsequent to purchase, the vehicle was modified to add a four-inch diameter television, wireless cell phone, plus a beverage service located on the parcel shelf behind the backseat.  As noted, seating capacity of the vehicle is five individuals including the driver.  At the suggestion of staff, applicant moved the original television location from the roof panel over the front seat to a location facing only the backseats.

III.
discussion

E. Pursuant to § 40-16-101(3)(a)(IV)(D), C.R.S., a luxury vehicle is described as:

...a luxury motor vehicle with a seating capacity of no more than five, not including the driver, that . . . has a manufacturer’s suggested retail price exceeding $50,000 and was purchased new during the current model year by a luxury limousine registrant.

F. Based upon the unrebutted testimony of Jason Bernal, the 1996 Cadillac Seville had a manufacturer’s suggested retail price exceeding $50,000 at the time it was purchased new by Bernal & Bernal, Inc., in 1996.  Accordingly, applicant needs no waiver since the vehicle in question meets the statutory criteria for use as a luxury limousine under existing Colorado law.  The fact that Mr. Bernal was able to negotiate a lower sale price than $50,000 does not alter the fact that the original suggested price exceeded $50,000, and thus met the requirements of § 40-16-101(3)(a)(IV)(D), C.R.S.

IV.
order

G. The Commission Orders That:

1. The request of Bernal & Bernal, Inc., for a waiver of Rule 2.2(Discretionary Vehicle) is denied for being unnecessary.  Based upon the sworn testimony of Jason Bernal it appears that the vehicle in question met all applicable statutory requirements for utilization as a luxury limousine at the time he applied, and, thus, should have been qualified as a luxury limousine on August 8, 2001 when it was originally inspected.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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