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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01F-437E

John M. taylor,


complainant,

v.

intermountain rural electric association,


respondent.

recommended decision of
administrative law judge
arthur g. staliwe
granting motion to dismiss

Mailed Date:  October 22, 2001

I.
statement

A. By complaint filed September 24, 2001, John M. Taylor, P.O. Box 198, Kiowa, Colorado 80117-0198 complains that Intermountain Rural Electric Association (“IREA”) insists upon charging him a line extension charge of $11,011 to extend electric service to vacant land Mr. Taylor owns in Kiowa County.  As pertinently set forth in the complaint:

It is my wish to either build a home on, or move my doublewide trailer to, several acres that I own in Kiowa County.  My plans thus far have been put on hold because there is no power poles nor power lines along the highway for me to tap into.  I have been in contact with Timothy White, President of the (I.R.E.A.) Intermountain Rural Electric Association, who informs me that although the Association is sympathetic to the problem, they will not be responsible for the construction of new power poles, because population growth does not warrant the expense at this time.  The I.R.E.A. calculated an estimate of $11,011.00 (minus $1,200.00 construction allowance) which includes 9 power poles and approximately, 2,475 ft. of lines. ... The Association reassures me that I will get a rebate on my money for ten years, every time a new tenant taps into my power lines, but, as a senior citizen-#1/I’m not in a position financially to fund power poles/lines for a multi million dollar association and #2/I don’t think I’ll be around long enough for this company to rebate my money. ...

B. On September 24, 2001, the Commission sent an order to satisfy or answer to IREA, and also scheduled the matter for hearing on November 16, 2001 in Denver.

C. On October 1, 2001, IREA filed its Motion to Dismiss, pertinently noting:

3.
Complainant does not allege any violation of § 40-9.5-106(2), nor do the circumstances alleged in the complaint state a claim for any such violation.  Rather, Complainant alleges only that Respondent insists on charging him the cost to extend an electric power line to his property.  

4. On its face the Complaint alleges that Respondent has refused to grant Complainant a preference and that Complainant deserves a preference because of his age and financial condition.  Even assuming the truth of all the allegations of the Complaint, Respondent is specifically prohibited by § 40-9.5-106(2) from granting any preference or advantage to any person.  Accordingly, the preference sought by Complainant cannot be granted by IREA and the Complaint does not state a claim upon which relief may be granted by this Commission.

II.
discussion

D. IREA is correct that § 40-9.5.-106(2), C.R.S., prohibits granting preferences or advantages to any person.  As pertinently stated in the statute:

No cooperative electric association, as to rates, charges, service, or facilities or as to any other matter, shall make or grant any preference or advantage to any corporation or person or subject any corporation or person to any prejudice or disadvantage.  No cooperative electric association shall establish or maintain any unreasonable difference as to rates, charges, service, or facilities or as to any other matter, either between localities or between any class of service. ...

E. As noted above, IREA is prohibited from granting any advantage (to include discounts or free service) to any person or corporation.  Mr. Taylor by the language in his complaint seeks a preference or advantage, i.e., free line extension to at least the boundary of vacant land currently owned by him without paying the appropriate line extension charge.  That is expressly prohibited by § 40-9.5-106(2), C.R.S., and IREA is correct that this Commission is precluded from granting Mr. Taylor any such preference or advantage, even premised upon age or financial condition.  Mountain States Legal Foundation v. Public Utilities Commission, 197 Colo. 56, 590 P.2d 495 (1979).

F. The record in this matter fails to reflect any response by Mr. Taylor to the motion to dismiss filed October 1, 2001, and pursuant to Commission rules Mr. Taylor is deemed to have agreed with the motion since he failed to file a response within 14 days.  However, Mr. Taylor’s failure to respond is not the basis for this decision.

III.
order

G. The Commission Orders That:

1. The complaint of John M. Taylor in this docket is dismissed for failure to state a claim upon which relief can be granted.  Whether pursuant to § 40-9.5-106(2), C.R.S., or § 40-3-106, C.R.S., public utilities under either scheme of regulation are prohibited from granting any preference or advantage to any person or corporations or to subject any person or corporation to any prejudice or disadvantage.  Since Mr. Taylor seeks such a preference, this Commission is prohibited by law from granting him the relief he requests in his complaint.  Accordingly, the complaint is dismissed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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