Decision No. R01-1054

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01F-235EG

charles c. cizek,


complainant,

v.

public service company of colorado,


respondent.

recommended decision of
administrative law judge
william j. fritzel
dismissing complaint

Mailed Date:  October 15, 2001

Appearances

Charles C. Cizek, pro se, Clifton, Colorado, Complainant; and

Gregory E. Sopkin, Esq., Denver, Colorado, for Public Service Company of Colorado.

I.
statement

A. On May 29, 2001, Charles C. Cizek (“Complainant”) filed a complaint naming Public Service Company of Colorado (“Public Service”) as Respondent.

B. On May 31, 2001, the Commission issued an Order to Satisfy or Answer.  On June 20, 2001, Public Service filed an Answer.  On July 13, 2001, a prehearing conference was held.  The hearing originally scheduled for July 25, 2001 was vacated.  The hearing was rescheduled for September 14, 2001 in Grand Junction, Colorado.

C. The hearing was held as rescheduled on September 14, 2001.  Testimony was received from witnesses and Exhibit Nos. 1, 2, 4, through 13, 15, and 18 through 20 were marked for identification and admitted into evidence.  Exhibit Nos. 3, 16, 17, were rejected.  Exhibit No. 14 was not offered.  Statements of position were filed on September 21, 2001 by Complainant and Public Service.

D. Pursuant to § 40-6-109, C.R.S., the record of this proceeding and a written recommended decision are transmitted to the Commission.

II.
findings of fact and conclusions of law

E. Complainant, Charles C. Cizek filed a complaint against Public Service generally alleging poor service with respect to electric and gas service furnished by Public Service at Complainant’s apartments in Clifton, Colorado.  Complainant is especially concerned with the service of Public Service regarding its rental vacancies summer/winter policy, a specific billing dispute involving $55.85 and the closing of the Public Service Grand Junction Customer Service Office.

F. Public Service provides electric and gas service to Complainant’s apartments.

G. Complainant leases apartments to tenants.  As part of the lease agreements, tenants are responsible for paying the utilities that they use during the terms of their lease.  This requires switching of gas and electric utilities into the names of the tenants, and back to the landlord during periods of non-occupancy.

H. Complainant generally had no problem with the service of Public Service until approximately 1994, when Public Service closed its Grand Junction customer service office.  Prior to this change, Complainant could quickly call the local office and communicate with a local Grand Junction customer service representative in order to make the necessary changes in service to the rental properties.

I. Public Service used to provide a “summer/winter” form that allowed a landlord to notify Public Service to shut off utilities in the summer, and to turn on the utilities in the winter during periods of non-occupancy.  Complainant believes this procedure worked well.  In addition, since the customer service office was located in Grand Junction, Complainant could easily call and reach a representative within one or two rings of the telephone and quickly solve any problem.

J. The Grand Junction customer service office was closed in 1994 and in its place, Public Service substituted a central customer service department.  Public Service customers now must dial an 800 telephone number to reach a customer service representative. (See Exhibit No. 9.).

K. Complainant testified that he had considerable trouble since the change, since he is placed on hold for long periods of time, and is referred to different representatives who are unfamiliar with the Complainant’s requirements.

L. Public Service replaced the summer/winter form for utility service at vacant rental properties with the “premise instruction form”.  Exhibit No. 1.  The form requires a landlord to check one of two boxes which instructs Public Service to either shut off utility service to the vacant apartment or for Public Service to leave on the utility service and bill the landlord.  Included on the form is a notification of an exclusion which reads as follows:

Important Exclusion:  This authorization to leave service on during periods of vacancies will only apply in cases of non-delinquencies.  If a tenant’s bill remains unpaid for any reason for an extended period of time, service may be discontinued.  Through the Company’s Third Party Notification process and with the tenant’s written concurrence, delivered to the Company, you can be notified if a discontinuance of utility service is imminent.  Please contact the Customer Information Department at 1-800-772-7858 for additional details.

Exhibit No. 1 page 4.

M. Complainant was concerned that this exclusion would void his property insurance.  He therefore elected not to use the form.  Complainant’s concerns with the exclusion language was alleviated somewhat by a letter from Complainant’s Insurance Claims Manager produced at the hearing.  In this letter by the Liability Claims Manager, Exhibit No. 19, the Claims Manager states in paragraph number 2:

I have reviewed the Xcel Energy authorization/notice form.  If our insured elected to “shut off service-do not bill” and a loss ensued, coverage would be jeopardized.  By checking “leave service on and bill to” coverage would not be jeopardized.

N. Complainant refused to execute the Public Service form since he believed that the exclusion would void his insurance in the event his tenant was delinquent in paying Public Service, thereby resulting in a shut off of utilities in the winter without Complainant’s knowledge, which would probably result in damage to the apartment by freezing of water lines.  Although Complainant could participate in Public Service’s Third Party Notification process (see Exhibit No. 20), Complainant believes the summer-winter form and third party notification form is unduly burdensome, time consuming and, would not work as well as Public Service’s former process for instructing the company concerning the landlord’s desire for service during periods of vacancy at the apartments.

O. As an alternative to executing the summer winter form, public Service provides a website for a landlord who sets up and shuts off service for tenants. A landlord can instruct Public Service via the internet to leave on or shut off utility service.  (Exhibit No. 10).  Complainant testified that he cannot notify Public Service over the internet since he does not own a computer.

P. Complainant disputes a Public Service bill of $55.85 for utilities (Exhibit No. 15) furnished to Complainant’s property at 461 Topaz Drive, No. B, Clifton, Colorado.  This charge is for utilities used at the apartment during a period of vacancy at the apartment from approximately July 12, 2000, to August 13, 2000 when apartment B was vacated.  Complainant does not believe that he should have been billed for utility service since neither he nor his tenant used the utilities.  Since it was summer, Complainant believes that the utilities at the apartment should have been turned off during the period of the vacancy.  Complainant requests a refund in the amount of $55.85.

Q. Complainant requests that this Commission order Public Service to change its tenant vacancies policy so that utility service is shut off in the summer and turned on in the winter, using a procedure formerly used by Public Service, require Public Service to execute better customer service to eliminate long periods of waiting on hold, and to refund the amount of $55.85.

III.
discussion

R. Complainant has the burden of proof to establish by substantial evidence that Public Service violated a provision of law, or any rule or order of the Commission.  The evidence of record establishes that Complainant has failed to meet this burden of proof.  There is no showing that any of the conduct and policies of Public Service complained of is in violation of the law.  On the contrary, the practices of Public Service such as consolidating customer service centers and third party notification, have been approved by this Commission.  In order for the Commission to act on Complainant’s request for a change in Public Service’s practice, a rulemaking procedure would be required, as noted by Public Service.

S. The rental property service procedures of Public Service, which perhaps is not as convenient as Complainant would like, provides a reasonable opportunity for property owners to communicate with Public Service regarding a property owner’s desires for the provision of utilities in rental properties.  Many of Complainant’s service problems could have been avoided by Complainant using the procedures and forms provided by Public Service.

T. With regard to the $55.85 charge that Complainant believes was improper, there is no showing by Complainant that Public Service violated its tariffs, or rules of the Commission in billing for utilities that were furnished to Complainant’s rental property.  Tariff based utility changes, unless found to be unreasonable, must be collected by the public utility and paid.  Goddard v. Public Service Company of Colorado, 43 Colo. App. 77, 599 P.2d 278 (1979).

U. For these reasons, the complaint is found to be without merit and must be dismissed.

V. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV.
order

W. The Commission Orders That:

1. The complaint of Charles C. Cizek v. Public Service Company of Colorado, Docket No. 01F-235EG is dismissed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
_______________________________


Administrative Law Judge
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� Complainant was able to receive satisfactory customer service from Skip Arnold until he left Public Service.
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