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denying motion to dismiss

Mailed Date:  October 11, 2001

I.
statement

A. On August 30, 2001, James D. Thorburn (“Complainant”) filed a complaint naming Qwest Corporation (“Qwest”) as Respondent.

B. Complainant alleges that Qwest improperly charged Complainant a security deposit in the amount of $310.  In addition, Complainant alleges that Qwest also improperly charged Complainant a restoral fee of $240 (see page 3 of Complainant’s letter attached to the complaint).

C. On September 6, 2001, the Commission issued an Order to Satisfy or Answer, and scheduled a hearing of the complaint for October 17, 2001.

D. On September 17, 2001, Qwest filed a Motion to Dismiss.  On September 24, 2001, Qwest filed an addendum to its Motion to Dismiss attaching an original affidavit of Susan McKown.  In its Motion to Dismiss, Qwest requests that the Commission dismiss the complaint for the failure of Complainant to state a claim upon which relief can be granted and that the Commission does not have subject matter jurisdiction to hear the case.  In the alternative, Qwest requests that the Commission require Complainant to file a complaint in conformance with Rule 61 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

E. No response to the motion was filed with the Commission.

F. Although it appears from the affidavit of Susan McKown attached to Qwest’s Motion to Dismiss, that the $310 security deposit was requested on behalf of a long distance provider for which Qwest has a contractual agreement with the carrier to bill, which may deprive the Commission of jurisdiction to hear this allegation involving long distance service, Complainant also alleges in its complaint that Qwest improperly charged Complainant a $240 restoral charge for service.  The motion of Qwest to dismiss will be denied at this time.  Qwest may renew its Motion to Dismiss at the conclusion of the evidence taken at the hearing.

II.
order

G. It Is Ordered That:

1. The motion of Qwest Corporation to dismiss the complaint is denied.

2. This Order is effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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