Decision No. R01-1037-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-352CP

in the matter of the application of bernal & bernal, inc., for an order of the commission authorizing a waiver of rule 2.2 (discretionary VEHICLE) of the rules and regulations governing motor vehicle carriers exempt from regulation as public utilities and establishing civil penalties, 4 ccr 723-33.  the WAIVER is being requested for as long as the vehicle is in use.

interim order of
administrative law judge
arthur g. staliwe

Mailed Date:  October 9, 2001

I.
statement

A. By motion to dismiss filed September 20, 2001, intervenor Home James Transportation Services, Ltd. (“Home James”) moves to dismiss the application on the grounds that as a matter of law applicant cannot obtain the waiver it seeks.  Pertinently, Home James argues that the existing Commission rule, 4 Code of Colorado Regulations 723-33-2.2 expressly limits discretionary vehicles to used luxury vehicles as defined by statute at § 40-16-101(3)(a)(IV)(D), C.R.S.:

Luxury vehicle, which is a luxury motor vehicle with a seating capacity of no more than five, not including the driver, that either has a National Automotive Dealer’s Association (NADA) Blue Book retail value exceeding $50,000 at the time of registration or has a manufacturer’s suggested retail price exceeding $50,000 and was purchased new during the current model year by a luxury limousine registrant.

However, § 40-16-101(3)(a)(IV)(E), C.R.S., defines a discretionary vehicle as follows:

Discretionary vehicle, which is any other luxury motor vehicle that in the Commission’s discretion qualifies as a luxury limousine (emphasis added)

B. It is the five-seat, $50,000 requirement in the discretionary rule (not the statute) that applicant seeks a waiver of.  This office merely notes that the existing rule, Rule 2.2, effectively negates subsection 4E of § 40-16-101(3)(a), C.R.S., since it effectively loops back to the preceding subsection (D), thus negating the clear language of subsection (E) which requires that discretionary vehicles will be, “...any other luxury motor vehicle...”.  The existing rule is inconsistent with the statute under which it has been promulgated, and, thus, is likely to be invalid.  A&A Auto Wrecking, Inc. v. Department of Revenue, Colo. App., 602 P.2d 10 (1979); United Buying Service, Inc. v. Department of Revenue, 37 Colo. App. 465, 548 P.2d 1286 (1976); Lorance v. Colorado State Board of Examiners of Architects, 35 Colo. App. 177, 532 P.2d 382 (1974).

C. Recognizing the limitations inherent in the rule, Staff has recently urged applicants to seek a waiver of Rule 2.2, at least to the extent that it purports to limit discretionary vehicles only to those listed in § 40-16-101(3)(a)(IV)(D), C.R.S.

II.
ORDER

D. It Is Ordered That:

1. The motion to dismiss filed by Home James Transportation Services, Ltd. is denied for the reasons set forth above.

2. This order is effective immediately.

THE PUBLIC UTILITIES COMMISSION
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ARTHUR G. STALIWE
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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