Decision No. R01-987

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-277CP

in the matter of THE APPLICATION OF kim traucht, post office box 245, cortez, colorado 81321 FOR a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

recommended decision OF
ADMINISTRATIVE LAW JUDGE
DALE E. ISLEY
denying application

Mailed Date:  September 24, 2001

Appearances:

Kent F. Williamson, Esq., Cortez, Colorado, for Applicant, Kim Traucht; and

Patrick J. Sheeran, Esq., Cortez, Colorado, for Intervenor, Mary Charlene Donaldson, doing business as Save-A-Buck Taxi.

I.
STATEMENT

The captioned application was filed with the Colorado Public Utilities Commission (“Commission”) by Kim Traucht (“Ms. Traucht” or “Applicant”), on June 21, 2001.  Public notice of the application was provided in the Commission’s “Notice of 

Applications Filed” on July 2, 2001.  As noticed, the application sought the following passenger carrier authority:

For a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage, in call-and-demand limousine service,

between all points in Montezuma County, State of Colorado, and between said points, on the one hand, and all points in La Plata County, State of Colorado, on the other hand.

A. On July 13, 2001, an Intervention and Entry of Appearance as a Matter of Right was filed on behalf of Durango Transportation, Inc. (“DTI”).  On July 16, 2001, a Verified Petition to Intervene was filed on behalf of Mary Charlene Donaldson, doing business as Save-A-Buck Taxi (“Save-A-Buck”).

B. The matter was scheduled for hearing at 9:00 a.m. on September 18, 2001, in Cortez, Colorado, pursuant to the Commission’s Order Setting Hearing and Notice of Hearing dated August 10, 2001.

C. On or about September 6, 2001, Applicant and DTI filed a Stipulation requesting that the application be amended to include the following restrictions:

(a)
against service of any type and kind to and from the La Plata County Airport; and

(b)
to transporting residents of the Golden Years Retirement Home, 103 N. 18th, Dolores, Colorado, and the Golden Years Retirement Home, 13129 U.S. Highway 666, Cortez, Colorado.

The Stipulation was designed to secure the withdrawal of DTI’s intervention upon Commission approval of the amendment set forth therein. 

D. The matter proceeded to hearing in Cortez, Colorado as scheduled.  As a preliminary matter, the Stipulation between Applicant and DTI described above was approved.  During the course of the hearing testimony was presented by Kim Traucht on behalf of the Applicant and by Mary Donaldson on behalf of Save-A-Buck.  Exhibit 1 was identified, offered, and admitted into evidence.  

E. At the conclusion of the hearing a closing argument was submitted by counsel for Save-A-Buck and the matter was thereafter taken under advisement.

F. In accordance with § 40-6-109, C.R.S., the undersigned Administrative Law Judge now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II.
FINDINGS OF FACT

G. The Applicant, Ms. Traucht, is an individual.  She owns and operates the Golden Years Retirement Home (“Golden Years”).  Golden Years has two facilities; one in Dolores, Colorado and another near Cortez, Colorado.  Golden Years is an assisted living home providing lodging and personal care to individuals in need of those services.  It currently has 16 residents at its Dolores facility and 10 residents at its Cortez facility.  Approximately two-thirds of these residents are mobility impaired and require walkers, wheelchairs, or other types of assistance to move about.  

H. Certain Golden Years’ residents need transportation between Golden Years’ facilities and various points in Montezuma County.
  These trips generally involve transportation to and from doctors’ offices, shopping facilities, physical therapy appointments, and the like.  Mobility impaired residents usually require assistance in getting into and out of vehicles used for this purpose or in getting into the destination location upon their arrival.  Some residents also request that the individual operating the vehicle that transports them wait at the destination location until their particular appointment is completed for transportation back to the Golden Years facility.  

Ms. Traucht currently provides much of the transportation described above.  On average, she provides such services two to three times per day.  However, she is unable to secure compensation for these services since she currently holds no authority from the Commission authorizing regulated passenger 

carrier operations.  The purpose of this application is to obtain such authority so that Ms. Traucht may continue the subject transportation services on a compensated basis.

I. If granted the authority proposed by this application, Ms. Traucht would provide the subject service with equipment and personnel she currently uses in providing the service on a non-compensated basis.  The equipment consists of five vehicles; a small car, a medium sized van, a larger van, a pickup truck, and a 22-passenger bus that is wheelchair accessible.  

J. At the hearing, Ms. Traucht did not present specific evidence concerning her financial fitness to conduct the proposed operations.  However, she has successfully operated Golden Years for the last seven years.  In addition, the application filed with the Commission contains a balance sheet suggesting that Ms. Traucht’s financial position is generally sound.  No evidence was presented at hearing challenging the Applicant’s financial fitness.  Accordingly, Ms. Traucht is financially capable of instituting the service requested.

K. Save-A-Buck is a motor passenger common carrier providing for-hire transportation services under authority issued by the Commission in Certificate No. 53861 (“Save-A-Buck Certificate”).  As pertinent to this application, the Save-A-Buck Certificate authorizes it to provide taxi service between all points in Montezuma County.    

L. Save-A-Buck has provided transportation service for a number of Golden Years’ residents in connection with trips between the Golden Years facilities and other points in Montezuma County.  Some of these residents include Ike Peabody, Mike Cramer, Jackie Beard, Mary Beth Usher and, prior to her death, Opal Able.  Some of these trips have been provided to residents who use walkers or wheelchairs and who, therefore, need assistance because their mobility is impaired.  This includes Mr. Peabody who uses a wheelchair and Ms. Able who used a walker.  Within the past nine months, 11.2 percent of Save-A-Buck’s gross revenue has been generated from transportation services provided on behalf of Golden Years’ residents.  See, Exhibit 1.  

M. Ms. Traucht is aware of Save-A-Buck’s taxi service.  However, she considers it inadequate to serve the transportation needs of Golden Years’ residents.  Her opinion is based primarily on a statement allegedly made to her by Ms. Donaldson to the effect that Save-A-Buck would not be willing to transport any Golden Years residents who require assistance of any kind.  Ms. Donaldson acknowledges that she advised Ms. Traucht that Save-A-Buck’s obligations as a taxi carrier might preclude it from waiting for a passenger at destination locations for a return trip.  However, she disputes making the statement attributed to her by Ms. Traucht.  Ms. Donaldson contends that Save-A-Buck has always been willing to transport and has, in fact, successfully transported mobility impaired Golden Years residents.  She denies, therefore, that Save-A-Buck’s service is inadequate.

Iii.
DISCUSSION; conclusions of law

N. The legal standard governing this application for common carrier, call-and-demand limousine passenger authority is that of regulated monopoly.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973); § 40-10-105(1), C.R.S.  Under the doctrine of regulated monopoly, an applicant for such authority has the heavy burden of proving by substantial and competent evidence that the public needs its proposed service and that the service of existing certificated carriers within the proposed service area is “substantially inadequate”.  Rocky Mountain Airways v. P.U.C., supra; Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965).  The test of substantial inadequacy is not perfection.  Ephraim Freightways, Inc. v. P.U.C., 151 Colo. 596, 380 P.2d 228 (1963).  When a carrier renders service to a number of customers within a specific geographic area it is expected that some dissatisfaction will arise and some legitimate complaints will result.  Thus, a general pattern of inadequate service, as opposed to isolated incidents of dissatisfaction, must be established in order to demonstrate substantial inadequacy. 

O. Based on the evidence of record as a whole, it is found and concluded that Ms. Traucht has not sustained her burden of proof under the above-described legal standard.  The Applicant’s contention that Save-A-Buck’s existing service is substantially inadequate is based entirely on Mr. Traucht’s perception of the comments made to her by Ms. Donaldson as described in Section I, Paragraph H above.  The Applicant presented no evidence, either through Ms. Traucht or through testimony from Golden Years’ residents, that Save-A-Buck has ever failed or refused to respond to a service request involving one or more such residents.  To the contrary, Save-A-Buck presented evidence of services it provided to a number of Golden Years residents, including those who use walkers or wheelchairs.
  

Similarly, the Applicant presented no evidence that Save-A-Buck has failed or refused to respond to a request that it wait for a passenger at a destination location in order to provide a return trip to a Golden Years facility.  Thus, even if Save-A-Buck’s refusal to respond to such a request could form 

the basis of an inadequacy finding, there is no evidence that this has actually occurred.  Even if it had occurred, there is no evidence demonstrating that such a failure/refusal would constitute “substantial” inadequacy.

P. For all the above reasons, the application must be denied. 

IV.
ORDER

A.
The Commission Orders That:

1. Docket No. 01A-277CP, being an application of Kim Traucht, is denied.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own 

motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

a. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________
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� Notwithstanding the scope of the application as originally filed and as subsequently amended, Ms. Traucht testified that she did not have any need or desire to provide transportation outside Montezuma County.


� Exhibit 1 further demonstrates Save-A-Buck’s willingness to provide the subject service.  Given the fact that fully two-thirds of the Golden Years residents are mobility impaired, it would be difficult to conclude that the service evidenced by Exhibit 1 was provided only to non-mobility impaired individuals.


� Save-A-Buck’s suggestion that exercising its right under 4 Code of Colorado Regulations 723-31-23.3 to refuse to serve individuals who are unable to take care of themselves unless in the charge of a companion or attendant cannot form the basis for an inadequacy finding is overstated.  While such action is permitted by this rule, refusals of this kind, if established by competent evidence, could result in a finding of substantial inadequacy.   
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