Decision No. R01-971

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01F-343G

am gas transfer corporation,


complainant,

v.

KINDER morgan, inc.,


respondent.

recommended decision of
administrative law judge
william j. fritzel
dismissing case

Mailed Date:  September 21, 2001

Appearances:

John J. Roberts, Esq., Denver, Colorado, for AM Gas Transfer Corporation;

T.J. Carroll, Esq., Denver, Colorado; and
William M. Lopez, Esq., Denver, Colorado, for Kinder Morgan, Inc.

David A. Beckett, Assistant Attorney General, Denver, Colorado, Limited Appearance for Staff Witness, Judith A. Dunn.

I.
statement

A. On July 31, 2001, AM Gas Transfer Corporation (“AM Gas”) filed a complaint naming Kinder Morgan, Inc. (“KM”), as Respondent.  AM Gas requested an expedited hearing pursuant to the Commission’s Rules of Practice and Procedure.

B. On August 7, 2001, the Commission issued an Order to Satisfy or Answer.

C. On August 17, 2001, KM filed an Answer.

D. The Commission scheduled a hearing for August 24, 2001, at which time the hearing was held.  Testimony was received from witnesses and Exhibit Nos. 1 through 16 were marked for identification and admitted into evidence.  At the conclusion of the hearing, the parties were granted leave to file statements of position on or before August 31, 2001.  Statements of Position were timely filed by the parties.

E. Pursuant to § 40-6-109, C.R.S., the record of this proceeding and a written recommended decision are transmitted to the Commission.

II.
findings of fact and conclusions of law

F. AM Gas filed its complaint in response to KM’s changes to its Distribution Transportation Service Tariff.  On April 6, 2001, KM filed Advice Letter No. 177 to amend its distribution transportation service tariff by adding a new section 3.5 Electronic Flow Measurement. (EFM), (Exhibit No. 3).  By this new section, KM required its transportation customers to sign a Facilities Agreement-Electronic Flow Measurement (“Agreement”), Exhibit No. 12.  This Agreement required the installation of EFM equipment by August 1, 2001.  The Commission allowed the tariff amendment to take effect as a matter of law on May 7, 2001.

G. On July 12, 2001, KM filed an Application and Notice of Proposed Tariff Changes on Less than 30 Days’ Notice.  The application requested permission to change the deadline from August 1, 2001 to September 1, 2001 for customers to sign the Agreement for EFM.  The Commission by Decision No. C01-775 approved the tariff change.  The deadline for executing the Agreement concerning EFM equipment has been extended until September 25, 2001.

H. AM Gas contends that the EFM Tariff, charges and Agreement are unjust and unreasonable.  For relief, AM Gas requests that the Commission (1) order KM to limit the costs  that KM recovers to installation costs and not the cost of the EFM unit; (2) Prohibit KM from charging its gas transportation customers for income tax gross-up; (3) Require that once installed, EFM units remain on its customers’ meters for one year following termination of transportation service; (4) Require KM to consider installing less costly EFM units; (5) Require KM to extend the tariff deadline for gas transportation customers to execute the Agreement: (6) Require KM to recover costs of EFM installation trough the monthly administrative fee and base rates; (7) Require KM to specify the power and telephone specifications required for the EFM equipment; and (8) Require KM to return gas transportation customers to sales service if the gas transportation customer opts to terminate gas transportation service. 

I. AM Gas markets natural gas for its customers including hospitals, housing projects, school districts, and condominium owners and renters.  AM Gas markets natural gas for delivery to its customers with whom it has contracts.  AM gas purchases natural gas from various sources and it arranges for the gas to be transported ultimately to its customers.  KM transports this natural gas and delivers it to AM Gas customers.  By the terms of KM’s gas transportation service tariffs, gas transportation customers must execute a facilities agreement for EFM equipment.  If the gas transportation customers decline to execute the gas transportation EFM Agreement, the customers can elect to obtain natural gas from KM as a sales customer.

J. Pursuant to § 3.5 of its gas transportation tariff, KM proposed to install EFM equipment on customers’ meters with each unit and installation costing from $8,000 to $12,000 per installation. KM received complaints from its Colorado distribution transportation customers concerning the proposed cost of the EFM equipment.  In addition, the Consumer Affairs Section of the Colorado Public Utilities Commission received 31 informal complaints from gas transportation customers who complained of the cost of the EFM equipment proposal.  Ms. Judith A. Dunn, Supervisor of the Consumer Affairs Section, and Staff witness, entered into a Stipulation with the parties which states in summary:

(1)
That Ms. Dunn is the supervisor of the Consumer Affairs Section of the Public Utilities Commission;

(2)
The Consumer Affairs Section received 31 informal complaints concerning KM’s proposed EFM equipment proposal between June 25, 2001 and August 13, 2001; and

(3)
That Ms. Dunn on or about July 19, 2001 received a telephone voice message from a KM employee stating that KM is attempting to cut costs of the EFM proposal by at least one half of the former projected costs.  (See Exhibit No. 9)

The above stipulation was submitted in lieu of Ms, Dunn’s testimony at the hearing.

F.  In response to gas transportation customer complaints, KM researched the availability of less costly EFM equipment.  KM now proposes that the EFM unit cost per installation for small volume gas transportation customers would be in the estimated range of approximately $2,500 per installation.  This lower cost EFM unit would be installed for low-volume transportation customers (100 Mcf/hr or less).  This unit is a Reynolds Model 323 EFM unit with an estimated total cost, including installation of $2,516.  (See Exhibit No. 13)  KM proposes that for large volume distribution transportation customers, KM will install Fisher Controls International equipment for the total cost per unit of approximately $8,000 to $12,000.

K. AM Gas takes issue with the EFM costs that KM proposes to recover.  AM Gas believes that pursuant to KM,s tariff, KM is entitled to only recover installation costs of the EFM unit and not the unit itself.  AM Gas also believes that KM should not be allowed to recover income tax gross up costs.  AM Gas states that if the customers are to be required to pay for the cost of the EFM units, the customers should own the equipment thereby eliminating the need for income tax gross up.  AM Gas believes that even though the customers would own the EFM equipment, KM would have the right to install and monitor the equipment.  AM Gas also proposes that the EFM unit should remain on the customer’s meter for one year after the gas transportation customer elects to terminate transportation service.  This is to prevent a customer who elects to return to transportation service paying for EFM installation and equipment a second time.

III.
discussion

L. As an affirmative defense, KM asserts that the complaint is defective as a matter of law and should be dismissed.  KM contends that a complaint challenging the justness and reasonableness of a utility’s rates and charges, which is the case in the instant proceeding, must be signed by at least 25 individual customers.  KM states that the complaint herein was signed only by AM Gas.

M. AM Gas argues that it has met the requirement.  AM Gas states that it complied since AM Gas is the agent for its customers.  It states that it has letters of agency (Exhibit No. 1) with its customers authorizing AM Gas to act as agent and consultant for the customers.

N. Section 40-6-108,(1)(a) C.R.S., states:

(1)(a)
Complaint may be made by the commission on its own motion or by any corporation, person, chamber of commerce, or board of trade, or by any civic, commercial, mercantile, traffic, agricultural, or manufacturing association or organization, or by any body politic or municipal corporation by petition or complaint in writing, setting forth any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claim to be in violation, of any provision of law or of any order or rule by the commission.

(b)
No complaint shall be entertained by the commission, except upon its own motion, as to the reasonableness of any rates or charges of any gas, electric, water, or telephone public utility, unless the same is signed by the mayor or the president or chairman of the board of trustees or a majority of the counsel, commission, or other legislative body of the county, city and county, city, or town, if any, within which the alleged violation occurred, or not less than twenty-five customers or prospective customers of such public utility.  (Emphasis added)

O. The above quoted statute concerning a complaint challenging the reasonableness of a rate or charge of a public utility, which is clearly the case herein, requires the signature of 25 individual customers unless the complaint is signed by a legislative body, or local official or this Commission.  This requirement is mandatory.  The Commission cannot waive a mandatory requirement of a State statute.  

P. The evidence of record establishes that the instant Complaint fails to include signatures of 25 or more utility customers.  Since AM Gas has failed to meet this threshold requirement of signatures, it is found and concluded that the complaint is defective as a matter of law, and therefore the Commission lacks jurisdiction to entertain the complaint.

Q. The Complaint fails for another reason. The evidence of record also establishes that the Complaint of AM gas, challenging KM’s tariffs is an impermissible collateral attack on final Commission Decisions, which allowed the tariffs to become effective.    

R. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV.
order

S. The Commission Orders That:

1. The complaint of AM Gas Transfer Corporation v. Kinder Morgan, Inc., Docket No. 01F-343G is dismissed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
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