Decision No. R01-946

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-278CP

in the matter of the application of rosario soto Gallardo, 250 west 14th avenue, #311, Denver, COLORADO 80204, for a certificate of public CONVENIENCE and necessity to operate as a common carrier BY MOTOR vehicle for hire.

recommended DECISION of
administrative law JUDGE
dale e. isley
dismissing application

Mailed Date:  September 14, 2001

I.
statement

A. The captioned application was filed with the Colorado Public Utilities Commission (“Commission”) on June 27, 2001, by Rosario Soto Gallardo (“Applicant”) and was published in the Commission’s Notice of Applications Filed on July 2, 2001.

B. A timely intervention was filed in this matter by Golden West Commuter, LLC (“Golden West”) on July 25, 2001.

C. On August 9, 2001, the Commission issued its Order setting Hearing and Notice of Hearing.  This order set the matter for hearing on September 13, 2001, at the Commission’s offices in Denver, Colorado.

D. On September 6, 2001, Golden West filed a Motion to Dismiss and Alternate Motion In Linine; Motion for Shortened Response Time; and Motion for Attorney’s Fees (collectively, “Motion”).  Golden West requested that the application be dismissed as a result of Applicant’s failure to respond to discovery or to file a witness/exhibits list as required by the Commission’s procedural rules.  Golden West also requested that response time to the Motion be shortened and that it be awarded attorney’s fees.  On September 10, 2001, Golden West filed a supplement to the Motion indicating that, as of 4:00 p.m. on that date, it had yet to receive discovery responses, a response to the Motion, or any other communication from applicant.

E. On September 10, 2001, the undersigned denied Golden West’s request to shorten the response time to the Motion.  That ruling was communicated to counsel for Golden West on that date.

F. On the assigned date and time the matter was called for hearing.  An appearance was entered on behalf of Golden West by its counsel.  No appearance was entered by or on behalf of Applicant.

G. At the hearing Golden West renewed its Motion.  The motion to dismiss the application was granted but Golden West’s request for dismissal with prejudice and for attorney’s fees was denied.  It was also found that Applicant’s failure to appear at the hearing justified dismissal of the application without prejudice.

H. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II.
order

I. The Commission Orders That:

1. The Motion to Dismiss and Alternate Motion In Limine; Motion for Shortened Response Time; and Motion for Attorney’s Fees filed by Golden West Commuter, LLC is granted to the extent that it requests dismissal of the captioned application, without prejudice.  The remainder of the subject motion is denied.

2. The captioned proceeding, being an application of Rosario Soto Gallardo, is dismissed, without prejudice.

3. Docket No. 01A-278CP, is closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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