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I.
Statement

A. On July 5, 2001, Yeshigeta Gebermichael, doing business as Ethio Airport Shuttle (“Respondent”) filed a Motion to Dismiss this case.

B. This is a civil penalty assessment notice (“CPAN”) case wherein Staff of the Colorado Public Utilities Commission (“Staff”) served CPAN No. 27178 on Respondent charging Respondent with two violations of § 40-10-104(1), C.R.S.,  (providing transportation of passengers for hire in Colorado intrastate commerce without obtaining a certificate of public convenience and necessity from this Commission).

C. In its motion, Respondent requests that administrative notice be taken of Department of Transportation, Federal Motor Carrier Safety Administration (“FMCSA”) authorization, MC-374737, held by Respondent.  The request to take administrative notice is granted. 

D. Respondent argues that this Commission does not have jurisdiction to bring this action against Respondent because:  (1) the Commission is prohibited by its own enabling authority; and (2) because the Commission is prohibited by the supremacy clause of the United States Constitution, federal statute, and case law.

E. On July 23, 2001, Staff filed a Response opposing the Motion to Dismiss, contending that the Commission has jurisdiction to hear the case.

F. This Commission has jurisdiction to regulate for hire motor common carriers of passengers operating in Colorado intrastate commerce, and the enforcement of State of Colorado certification requirements.  Article XXV of the Colorado Constitution; § 40-10-102, C.R.S.; Eveready Freight Service, Inc. v. PUC, 131 Colo. 172, 280 P.2d 442 (1955); PUC v. Weicker Transportation Company, 102 Colo. 211, 78 P.2d 633, (Colo. 1938); Miller Bros. v. PUC, 185 Colo. 414, 525 P.2d 443 (1974).  The Commission has asserted jurisdiction in cases similar to the instant case where a motor carrier provided intrastate transportation of passengers for hire without a certificate of public convenience and necessity issued by the Commission, even though the carrier held FMCSA or Interstate Commerce Commission Authority. Public Utilities Commission v. ABC Carriers, Inc., Decision No. C98-1024; PUC v. Cirit Transportation, Inc., Decision Nos. C99-602 and C99-724.  The jurisdictional issue was also addressed in PUC v. Trans Shuttle, Inc., Decision No. R00-978-I and PUC v. Ethio-Airport Shuttle, Decision No. R00-993-I, recent cases similar to the instant case.  In these cases, it was determined that the Commission had jurisdiction to hear the civil penalty cases.

G. Although § 40-7-111, C.R.S., as pointed out by Respondent, states that the public utilities laws of this state are not applicable to interstate commerce, the statute does not prohibit the Commission from exercising jurisdiction over carriers providing intrastate transportation merely because a carrier holds interstate authority. Western Transportation Company v The People, 82 Colo. 456, 261 P. 127 (Colo.1927).  Staff alleges in the instant case that Respondent provided intrastate transportation in violation of Colorado law.  Whether a carrier is legally providing intrastate transportation under a federal authority is a matter that depends upon the individual facts of the case.  This is a threshold factual matter that the Commission must determine at a hearing.  Respondent may provide at the hearing facts to establish that Respondent was operating within the scope of its federal certificate as an affirmative defense.

H. The Motion to Dismiss is denied.

ii.
ORDER

A. It Is Ordered That:

1. The motion to dismiss filed by Yeshigeta Gebermichael, doing business as Ethio Airport Shuttle is denied.

2. This Order is effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
_______________________________


Administrative Law Judge
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