Decision No. R01-796-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-577T
IN THE MATTER OF U S WEST COMMUNICATIONS, INC.'S STATEMENT OF GENERALLY AVAILABLE TERMS AND CONDITIONS.
ORDER DENYING QWEST’S MOTION TO STRIKE
PORTIONS OF EXPERT TESTIMONY

Mailed Date:   July 31, 2001

I. STATEMENT, FINDINGS, AND CONCLUSIONS

A. On July 18, 2001 Qwest filed a Motion to Strike Portions of the Testimony of Experts Edward J. Caputo and Joseph Gillan.  Qwest argues that portions of the testimony are relevant only to the 97I-198T Docket, the terms and conditions portion of the § 271 process.  On July 27, 2001, WorldCom and AT&T filed a Joint Response in Opposition to Qwest’s Motion to Strike.
  The Joint Parties argues that the testimony at issue is relevant to this  docket, the costing and pricing portion of the § 271 process. 

B. Despite the procedural separation of the “terms and conditions” and the “costing and pricing” into two separate dockets, there is an inevitable overlap and relationship between the two dockets.  Mr. Gillan’s observation that the process suffers from a certain amount of the “chicken or the egg” dilemma is insightful.  As a result, Qwest’s desire to create a rigid division between the two proceedings is not possible.

C. Of course, despite the interrelationship between the two dockets, not all testimony that is relevant in one docket is relevant in the other.  This costing and pricing docket is not a different avenue to argue terms and conditions of Qwest’s SGAT offerings.  That said, a motion to strike testimony from all consideration faces a high bar.  The harm from inappropriately striking testimony is greater than from allowing the testimony to be considered, and later determining that it is irrelevant.  Therefore, any testimony with a modicum of potential probative value should be and will be allowed.  Irrelevant and unpersuasive testimony will be given its due consideration.  

D. The testimony at issue in Qwest’s motion has at least enough potential probity not to be stricken.  Mr. Gillan and Mr. Caputo’s respective testimony seems mainly directed to costing and pricing issues proper here, and thus merits hearing in this docket.  Qwest is free to advise the Commission through the hearing process as to the strength or weakness of the testimony.  Therefore, I deny Qwest’s Motion to Strike Portions of the Testimony of Experts Edward J. Caputo and Joseph Gillan.

II. ORDER

A. It is Ordered That:

Qwest’s Motion to Strike Portions of the Testimony of Experts Edward J. Caputo and Joseph Gillan is denied. 

B. This Order is effective immediately upon its 
Mailed Date.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
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� The Joint Response in Opposition to Qwest’s Motion to Strike will be considered despite its late-filing.
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