Decision No. R01-699-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97I-198T
IN THE MATTER OF THE INVESTIGATION INTO U S WEST COMMUNICATIONS, INC.'S COMPLIANCE WITH § 271(C) OF THE TELECOMMUNICATIONS ACT OF 1996.

Order Denying AT&T’s Motion 
for Determination of Confidentiality Regarding Section 272
Mailed Date:  July 10, 2001

i.
STATEMENT, FINDINGS, AND CONCLUSIONS

A. On June 25, 2001, AT&T Communications of the Mountain States, Inc., and AT&T Local Services on behalf of TCG Colorado (collectively, “AT&T”) moved to make public the proprietary information contained in an affidavit of Mr. Cory W. Skluzak.  The affidavit contains information about Qwest Corporation’s (“Qwest”) compliance with § 272 of the Telecommunications Act of 1996.  Qwest allowed AT&T to conduct on-site reviews of materials, which form the basis of Mr. Skluzak’s affidavit.  AT&T argues that § 272(b)(5) of the Telecommunications Act requires that information about transactions between Bell operating companies (“BOCs”) and their § 272 affiliates must be made public.  47 U.S.C. § 272(b)(5).  AT&T cites the Federal Communications Commission’s (“FCC”) Accounting Safeguards Order requiring that BOCs and § 272 affiliates make available on the Internet a detailed written description of their transactions.  11 F.C.C.R. 17,539.
  Finally, AT&T argues that the proprietary information in Mr. Skluzak’s affidavit must be made public to satisfy the FCC’s BellSouth Louisiana II Order requirement that transaction details sufficient to assure compliance with the FCC’s accounting rules be made public.  13 F.C.C.R. 20,599 at ¶ 337.

B. On July 3, 2001, Qwest filed its opposition to AT&T’s motion.  Qwest argues that not all information relating to § 272 must be made public.  Qwest states that the FCC has agreed to allow properly confidential information to remain confidential.  Accounting Safeguards Order at ¶ 122; see also Confidential Information Proceeding, 13 F.C.C.R. 24,816 at ¶ 58.
  Qwest claims that the information at issue here is properly confidential for several reasons.  First, the information contains detailed billing information.  Second, the affidavit incorporates confidential information regarding projects that US WEST Advanced Technologies, Inc., undertook for US WEST Long Distance, Inc.  And finally, the affidavit contains confidential information regarding the payroll of Qwest Communication Corporation.  Qwest cites the FCC’s recent SBC Texas Order, which holds that SBC satisfied the § 272(b)(5) requirement even though SBC required a nondisclosure agreement in order to view SBC’s detailed billing information.  15 F.C.C.R. 18,354 at ¶ 407 § n. 1182.
  Like SBC, Qwest allows access to the information at issue here, but requires a non-disclosure agreement.  Finally, Qwest states that AT&T has failed to carry its burden of showing how public disclosure of the information is necessary to demonstrate compliance with the FCC’s accounting rules.  

C. Despite the absence of reference in the briefs, Colorado law also applies here because the alleged proprietary information has been filed with the Commission.
  The Colorado Open Records Act states that “all public records shall be open for inspection by any person... .”  § 24-72-203, C.R.S.  Public records are defined as “... all writings made, maintained, or kept by the state, any agency... and held by any local government-financed entity for use in the exercise of functions required or authorized by law or administrative rule... .”  § 24‑72‑202(6)(a)(I), C.R.S.  The current documents, including the proprietary information, satisfy this definition of public records.  However, several exceptions exist to the Open Records Act.  An agency may deny the right of inspection of “personnel files” and “trade secrets, privileged information, and confidential commercial, financial, ... data. ...”  §§ 24-72-204(3)(a)(II)(A) and (IV), C.R.S.  Trade secrets are defined in Colorado by the Uniform Trade Secrets Act: 

’trade secret’ means the whole or any portion or phase of ... confidential business or financial information, listing of names, addresses, or telephone numbers, or other information relating to any business or profession which is secret and of value.  To be a ‘trade secret’ the owner thereof must have taken measures to prevent the secret from becoming available to persons other than those selected by the owner to have access thereto for limited purposes.  § 7‑74-102(4), C.R.S.   

Qwest satisfies the latter of the requirements through its use of non-disclosure agreements for access to the information at issue.  Therefore, the question is whether the information at issue is “... confidential business or financial information... .”  Id.; see also § 24-72-204(IV), C.R.S.  Although not specifically defined, the statute indicates that the information must be “... secret and of value... .”  § 7-74-102(4), C.R.S.  As these terms are broad, it is left to my best discretion as to whether the information at issue falls under the statute. 

D. The statutory exception for trade secrets in Colorado states that “the custodian shall deny the right of inspection..., unless otherwise provided by law... .”  § 24-72-204(3)(a), C.R.S.  Therefore, the issue is two-faceted.  First, is the inspection of the information at issue “... otherwise provided by law... ,” specifically § 272(b)(5) of the Telecommunications Act?  Second, if not, does the information satisfy the definition of a “trade secret,” so as to satisfy an exception to the Colorado Open Records Act?

E. After reviewing the proprietary information at issue, I determine that its public disclosure is not required by law, federal or state.  My conclusion is buttressed, as a practical matter, by the fact that Qwest does offer access to the information to any interested party upon the signing of a nondisclosure agreement.  Such access allows interested parties to use the information for any beneficial purpose sought by the federal or state statutes without jeopardizing the confidentiality of the information.  

F. With regard to the federal statutory requirement, § 272(b)(5), I am persuaded by the FCC’s recent decision that SBC fulfilled its § 272 requirement while still requiring a non-disclosure agreement for access to information similar to that presently at issue.  SBC Texas Order 15 F.C.C.R. 18,354 at ¶ 407.  I suspect that the FCC was equally persuaded by the practical availability of the information to interested parties in a manner that would achieve the benefits sought by § 272(b)(5).  

G. With regard to the Colorado state statutory requirement, I find that the information is sufficiently confidential and of value to Qwest to allow it to fall under the trade secret exception to the Open Records Act.  § 24‑72‑204(3)(a)(IV), C.R.S.  As Qwest states, the information relates to areas, which are traditionally considered “confidential.”  Furthermore, the time and effort expended, not only by Qwest in protecting their information, but more importantly by AT&T in attempting to achieve public disclosure of information they already have access to suggests that the information has some “value.”  § 7-74-102(4), C.R.S.

H. Therefore, I deny AT&T’s motion requesting the Commission to require the public disclosure of the proprietary information contained in Mr. Skluzak’s affidavit.  

II.
ORDER

A.
It is Ordered That:
1. AT&T’s Motion for Determination of Confidentiality Regarding Section 272 is denied.

2. This Order is effective on its Mailed Date.
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� In the Matter of Implementation of the Telecommunications Act of 1996: Accounting Safeguards Under the Telecommunications Act of 1996, CC Docket No. 96-150, Report and Order, FCC 96-490 at ¶ 122 (December 24, 1996).  


� Application of BellSouth Corporation, BellSouth Telecommunications, Inc., and BellSouth Long Distance, Inc. for Provision of In-Region, InterLATA Services in Louisiana, CC Docket No. 98-121, Memorandum Opinion and Order, FCC 98-271, (October 13, 1998).


� In the Matter of Examination of Current Policy Concerning the Treatment of Confidential Information Submitted to the Commission, GC Docket No. 96-55, Report and Order, FCC 98-184 (August 4, 1998)


� In the Matter of Application by SBC Communications Inc., Southwestern Bell Telephone Company, and Southwestern Bell Communications Services, Inc. d/b/a/ Southwestern Bell Long Distance Pursuant to Section 271 of the Telecommunications Act of 1996 To Provide In-Region, InterLATA Services in Texas, CC Docket No. 00-65, Memorandum Opinion and Order, FCC 00-238 (June 30, 2000).


� It appears that this dispute will be replayed in each state across the Qwest region, thus prompting identical “cut and paste” filings before each respective state commission.  This is to be expected on efficiency grounds, but the parties should not overlook the state law open records issues that are particular to each state.
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