Decision No. R01-658

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99I-323E

in the matter of the review of the near-term supply adequacy procurement process of public service company of colorado and its affect on the integrated resource process under 4 ccr 723-21.

report and recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  June 25, 2001

Appearances:

Mark Davidson, Esq., and Paula Connelly, Esq., on behalf of Public Service Company of Colorado;

Mana Jennings-Fader, Assistant Attorney General, on behalf of Staff of the Public Utilities Commission;

Simon Lipstein, Assistant Attorney General, on behalf of the Office of Consumer Counsel;

Thomas O’Donnell, Esq., on behalf of the North American Power Group;

John Stoffel, Esq., and Charles Solomon, Esq., on behalf of the City and County of Denver; and

Jeffrey Pearson, Esq., on behalf of the Colorado Independent Energy Association.

I.
STATEMENT

A.
By Decision No. C99-695, June 29, 1999, this Commission on its own motion determined that an investigation should be opened to address issues regarding the procurement practices of Public Service Company of Colorado (“Public Service Company”) for its Near-Term Supply Adequacy as found in Decision No. C99-276.  In its decision the Commission declared that Public Service Company was made a party to the docket and had the burden of proof and the burden of going forward.

B.
Later, on October 12, 1999, by Decision No. C99-1115 the Commission added additional items of inquiry and reasserted the notion that Public Service Company had the burden of proof.

C.
After notice, the following parties intervened on the stated dates:

1.
Colorado Independent Energy Association, July 8, 1999;

2.
Colorado Governor’s Office of Energy Conservation, July 8, 1999;

3.
Land and Water Fund of the Rockies, July 9, 1999;

4.
American Power Group, Ltd., July 12, 1999;

5.
K N Energy, Inc., July 14, 1999;

6.
The staff of the Commission on July 13, 1999;

7.
K N Power Company, July 14, 1999;

8.
Colorado Office of Consumer Counsel, July 16, 1999;

9.
Enron Capital and Trade Resources Corporation, July 19, 1999;

10.
Tri-State Generation and Transmission Association, Inc., July 26, 1999;

11.
Colorado Interstate Gas Company, August 2, 1999; and

12.
City and County of Denver, July 21, 1999.

D.
It should be noted that while many parties intervened, few elected to participate.  As a result of this being an open, on-the-record matter, many parties declined to actively participate or provide comments other than the North American Power Group (“NAPG”).

E.
While denominated as an investigation, the Commission at the end of Decision No. C99-115 required that the administrative law judge (“ALJ”) make a determination of whether a show cause proceeding against Public Service Company is warranted, and if so set forth a citation to the statute, rule, or Commission order allegedly violated by Public Service Company.  

II.
report

A. The Commission Directed the ALJ to Make Findings About 
 
the Following Items:

1. The impact of Public Service Company’s decisions in its NTSA procurement process on the ultimate 1996 integrated resource planning (“IRP”) portfolio and on the 1999 IRP process.

2. This is a global inquiry into Public Service Company’s decision making on the entire NTSA procurement process.  Regrettably, only one bidder in this process tendered direct evidence. One other successful bidder voiced the opinion through counsel that everything was fine and could not be better.  As a result, there is an acute lack of evidence on the total impact of Public Service’s decisions in this matter.

B. Whether Public Service Company’s Determination of Its 
 
Need for Additional Resources Could have Been More 
 
Timely Raised
1. The only evidence in this matter is that Public Service Company changed its determination for additional electric energy capacity when it received information indicating that earlier projections were too low.  Thus, the only limited evidence of record is that Public Service Company acted at the time it had information, but not before.  

C. Public Service Company’s Bid Criteria for the NTSA
 
Procurement Process
1. Starting with cost, Public Service Company also looked at bidder history or reliability, turbine choice (especially efficiency and emissions), proposed site(s), proximity to existing transmission facilities, and willingness of the bidder to modify or adapt its proposal. It should be noted that Public Service Company viewed the responses to its RFP to be starting points for negotiations, not final proposals. This later proved fatal to NAPG in this round of bids.

D. The Reasons for Public Service Company’s Inability to 
 
Provide the Availability Dates for Other Potential 
 
Resources as of February 3, 1999
1. The limited evidence of record is Public Service Company’s evidence, and that is that it was still embroiled in negotiations in February 1999, and availability was still unknown.

E. The Reasons for the Significant Increase in Public 
 
Service Company’s March 1999 Near-Term Supply 
 
Resources Requirement Projection for the Summer of 
 
1999 from that Made in August 1998
1. The answer here lies in the utilization of updated forecasting information available since August 1998.

F. The Additional Resources Acquired by Public Service 
 
Company Through Its NTSA Procurement Process and 
 
Whether These Resources were Actually Available and
 
Used During the Peak Hours in the Summer of 1999
1. The evidence from Public Service Company is that it did utilize these resources during the period in question, and did not imprudently acquire excess capacity that was ultimately never used.

2. Additionally, the Commission requested a general overview of Public Service Company’s actions related to bids received in response to the October 20, 1998 request for proposals (“RFP”).  At the outset it should be noted that, once again, the only short-listed bidder feeling aggrieved in this docket is NAPG.  No one else came forward to disclose the intimate details involved in negotiations leading up to purchase power contracts.  Thus, it is impossible to make sweeping findings regarding all of Public Service Company’s actions related to all bids received in response to the October 20, 1998 RFP.  Again, the public nature of this inquiry, coupled with the desire of successful and unsuccessful bidders to return to the bargaining table with Public Service Company in the future has made such a determination impossible.

3. The Commission also desires a review of the actions of Public Service Company and its affiliates in the RFP bid and negotiation process, to include the involvement of Public Service Company and its affiliates in successful and unsuccessful bids, etc.  Again, with the exception of NAPG, no other successful or unsuccessful bidder has come forward to provide any evidence in this regard.  The experience of NAPG will be discussed later.

4. The Commission desires a review of Public Service Company’s decision to seek authority to install generation capacity following the breakdown of its negotiations with NAPG.  This will be discussed later with the discussion of what happened to NAPG.  Similarly, the Commission’s desire for a review of the failed negotiations between Public Service Company and NAPG led Public Service Company to file an application for a certificate of public convenience and necessity to install three gas turbine generators will be discussed in the NAPG experience.

G. Public Service Company and NAPG

1. To begin, one major problem with discussing what occurred between Public Service Company and NAPG is the fact that both parties firmly insist that what occurred between them is confidential, and not subject to public disclosure.  This severely limits what can be discussed in this decision.  The confidential business data, to include locations of power generation sites, costs, comments between the parties, and items of like nature are all confidential.  Within the constraints of confidentiality, this office will attempt to summarize what occurred between the parties, hopefully without disclosing sensitive material.

2. At the outset, it is undisputed that Public Service Company viewed the various bids submitted on November 30, 1998 as being a starting point for negotiations, not take it or leave it proposals.  Accordingly, after the various bids were received and a short list of acceptable bidders determined, Public Service Company then began so called earnest negotiations which resulted in changes from both the RFP as well as the offered bids.  Essentially, when presented with a range of possibilities Public Service Company sought to maximize those possibilities by adding capacity, moving locations, etc., to obtain what Public Service Company considered to be the best available mix.

3. As pertinent to NAPG, this resulted in NAPG agreeing to both accept an additional generator being located at a certain site, as well as the movement of that certain site from unincorporated county land to a location just within the municipal limits of a city in the Denver metropolitan area.  Discussions in that regard began in January 1999 and extended to and including June 1999, when Public Service Company informed NAPG that it was no longer going to negotiate because NAPG lacked the necessary land use permit, gas turbine procurement contract, and financing with which to carry out the modified bid proposal.  Essentially, Public Service Company’s position is that it was mislead by NAPG during negotiations, and had to terminate those negotiations without executing a power purchase contract because of NAPG’s inability to perform within a time poeriod allowing construction and operation before summer 2000.

4. Needless to say, NAPG’s version of what occurred is somewhat different.  Pertinently, NAPG feels that it was ambushed when it sought to accommodate Public Service Company by increasing the number of gas turbines as well as changing the site location to fall within municipal boundaries.  Extra time was  necessary to negotiate these changes and respond to Public Service Company’s requests for modifications; this resulted in NAPG losing the option it had had on General Electric turbines, thus having to rely upon Westinghouse turbines for the production of electricity.  Further, the movement of the site from unincorporated county land to an area inside a municipality resulted in NAPG being faced with land permitting problems, as well as being compelled by Public Service Company into assuming extra costs related to underground transmission costs. It appears that Public Service Company made an agreement with that municipality to place all transmission lines underground, something NAPG was unaware of.  Public Service Company admits that it required NAPG to assume the difference in cost between aerial transmission lines (cheapest) and underground transmission lines (more expensive), even though the reason for buried transmission lines was a Public Service Company agreement with the municipality.

5. Suffice it to say, in June 1999 Public Service Company discontinued discussions with NAPG, instead electing to go with a contingency plan presented by Utility Engineering, its engineering affiliate.

6. While the Commission requests that this office assign blame, guilt, or responsibility for failure of the negotiations, the limited evidence in this matter does not allow that to occur.  Did Public Service Company deliberately lure NAPG into an impossible situation from which it could not extricate itself?  NAPG’s evidence would suggest such was the case. However, Public Service Company’s evidence indicates that its personnel became increasingly suspicious of NAPG’s ability to perform earlier than June, but still allowed NAPG an opportunity to cure shortcomings, only to have to make a decision in June 1999 that would ensure that Public Service Company had enough energy for the summer of 2000.  Simply put, depending on one’s viewpoint, either party could be correct or neither party could be correct.

H. Burden of Proof

1. As a matter of both logic and law, it is the proponent of an order who has the burden of the proof, not the defending party, § 24-4-105(7), C.R.S.  Logically, one cannot prove the negative of proposition (i.e., one cannot directly prove that one is not guilty).  Since this agency opened this docket and proposes to issue orders, etc., in this docket it was the burden of this agency to prove that Pubic Service Company violated a statute, order, or rule.  As pertinently asked by counsel for Public Service Company at the outset of the hearing, “Prove what?  That we are innocent?”  Suffice it to say that the only evidence of record is that aside from a clerical shortcoming in the filing of routine reports (i.e., Public Service Company failed to include contingency plans when filing routine reports) which excited no comment or action from this agency at the time the reports were filed, there is no evidence of any kind that Public Service Company has violated any statute, any rule, or any order of this agency giving rise to a show cause proceeding.  Accordingly, the only recommendation this office can give is that this docket be closed.

III.
ORDER

I. The Commission Orders That:

1. This docket is hereby closed as a result of the failure to find any violation of statute, rule, or order issued by this agency affecting the outcome of the NTSA.  These are the only actionable grounds upon which this agency can proceed forward with an enforcement proceeding, 40-6-108, CRS, and in the absence of evidence of a violation of statute, rule, or order this docket should be closed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a.
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b.
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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