Decision No. R01-641

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01G-217CP

public utilities commission of the state of colorado,


complainant,

v.

mo’s express, llc, d/b/a mo’s EXPRESS,


RESPONDENT.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  June 21, 2001

Appearances:

David M. Nocera, Assistant Attorney General, on behalf of the staff of the Commission; and

No appearance by, or on behalf of, the respondent.

I.
STATEMENT of the case

A.
By civil penalty assessment notice issued May 4, 2001, the staff of the Commission alleges that on February 5, 2001, Mo’s Express, LLC, performed a single act of illegal transportation between Denver International Airport and downtown Denver.  On June 1, 2001, the Commission sent notice to respondent that the matter was scheduled for June 19, 2001.  

B.
On the afternoon of June 13, 2001, respondent faxed a motion to continue the hearing for 120 days so that he might find an attorney.  Staff responded on June 14, 2001, noting that respondent had adequate time to  retain legal counsel, and that a request for an additional 120 days is unreasonable.  Applicant’s request for continuance coming only six calendar days before the hearing, with two of those days a weekend, is fatally late.  Accordingly, the motion to continue was denied at hearing.  

C.
Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II.
findings of fact

A. Based upon all the evidence of record, the following is found as fact:

1. The competent evidence of record establishes that on February 5, 2001 at approximately 5:30 p.m. an investigator from this Commission got on a vehicle registered to Mo’s Express, LLC, at Denver International Airport and traveled in that vehicle with two other passengers, first to the Sheraton Four Points Hotel on South Colorado Boulevard in Denver, then to the Westin Hotel in downtown Denver.  During the trip the driver stated that he did not leave the Denver metropolitan area except for occasional trips west into the mountains.  The driver also stated that he did not operate on a schedule, offering receipts for “door-to-door” service upon arrival at the Westin Hotel.  See Exhibit No. 2. The $17 fare for the ride was paid by the investigator at the Westin Hotel.

2. There is no evidence in the record that respondent used any part of its federal Department of Transportation authority, No. MC-386475, which provides for a variety of intrastate and interstate scheduled transportation. Indeed, the only evidence of record is that this particular trip was not part of any scheduled operation, interstate or intrastate.

IIi.
discussion

A.
The only evidence of record is that the respondent provided intrastate transportation for hire over the streets and highways of the State of Colorado without having any intrastate authority as required by § 40-10-101, et seq., C.R.S.  There is no evidence of any scheduled operations by the respondent pursuant to its federal authority; indeed, the limited evidence of record indicates that at least on February 5, 2001 no part of that federal authority was utilized in providing the transportation in question from Denver International Airport into downtown Denver.  Accordingly, this office is left with no choice but to impose the $400 civil penalty required by statute.

IV.
ORDER

B. The Commission Orders:

1. Mo’s Express, LLC is hereby assessed the sum of $400 for violation of § 40-10-101, et seq., C.R.S., on March 5, 2001, all as more fully set forth in the civil penalty assessment notice giving rise to this docket.  Respondent shall pay said $400 to this commission within ten days of the effective date of this order.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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