Decision No. R01-639-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01F-221R

the city of brighton, colorado, a colorado home rule municipality,


complainant,

v.

union pacific railroad company, a delaware corporation,


respondent.

interim order of
administrative law judge
ken f. kirkpatrick
denying request to
dismiss the proceeding

Mailed Date:  June 20, 2001

I.
statement

A. This complaint was filed on May 21, 2001 and the Commission issued its Order to Satisfy or Answer on May 23, 2001.  On June 18, 2001, Respondent Union Pacific Railroad Company (“Union Pacific”) filed its Notice of Satisfaction and Answer.  In its Notice of Satisfaction the Union Pacific sets forth an explanation of certain changes that have taken place at two crossings which are the subject of this complaint.  It suggests that this constitutes adequate evidence sufficient to allow the complaint to be dismissed.

B. The Order to Satisfy or Answer issued in this proceeding contains the following paragraph:

If the complaint is satisfied and adequate evidence of satisfaction is presented to the Commission, the complaint shall be dismissed.  If the complaint is not satisfied, or if adequate evidence of its satisfaction is not presented to the Commission, ..., the Commission may ... set the complaint for hearing.

C. The Respondent’s unsworn statements concerning changes that have taken place at the crossings subject to this complaint are insufficient evidence that the matters complained of have been adequately resolved.  Therefore the request to dismiss the complaint which was contained in the Notice of Satisfaction and Answer must be denied.  The matter remains scheduled for hearing on July 9, 2001.

D. For future guidance, should the Union Pacific file an affidavit or other sworn statement that would support the allegations contained in its Notice of Satisfaction and Answer, the Complainant shall have seven days to respond to such an affidavit.  The response should indicate if the Complainant believes that the matter should be dismissed or proceed to hearing.

II.
ORDER

A. It Is Ordered That:

1. The request to dismiss the complaint contained in the Notice of Satisfaction and Answer filed by the Union Pacific Railroad Company on June 18, 2001 is denied.

2. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEN F. KIRKPATRICK
________________________________


Administrative Law Judge
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Bruce N. Smith
Director
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