Decision No. R01-617

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-117CP

in the matter of the APPLICATION of adventure party cruises, inc., 801 main street, suite 125, louisville, colorado 80027, for a certificate of public convenience AND NECESSITY to operate as a common carrier by motor vehicle for hire.

RECOMMENDED decision of
administrative Law Judge
william j. Fritzel
Granting motion to
dismiss and granting motion
for shortened RESPONSE time

Mailed Date:  June 12, 2001

I.
STATEMENT, findings, and conclusions

A.
On March 9, 2001, Adventure Party Cruises, Inc. (“Applicant”), filed an application for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

B.
On March 26, 2001, the Commission issued notice of the application as follows:

Transportation of

passengers and their baggage in sightseeing service

between all points in the counties of Adams, Arapahoe, Boulder, Denver, Douglas, El Paso, Gilpin, Jefferson, and Weld, State of Colorado.

RESTRICTION:

This application is restricted against any transportation originating or terminating at Denver International Airport, Denver, Colorado.

C.
Notices of Intervention were filed by the Colorado Sightseer, Inc., Golden West Commuter, LLC (“Golden West”), Jody M. Cowen, doing business as Cowen Enterprises, and Black Hawk Central City Ace Express, Inc.

D.
The application is scheduled for a hearing on June 14, 2001.

E.
On June 7, 2001, Golden West filed a Motion to Dismiss, alternative Motion In Limine; Motion for Shortened Response Time; and Motion for Attorney’s Fees.

F.
Golden West states that on May 22, 2001, it served Applicant a discovery request.  Pursuant to the Commission’s Rules, discovery responses were due from Applicant within ten days from the date of service, or on June 1, 2001.  Golden West states that it has not received discovery responses from Applicant.

G.
Golden West also states that Applicant has failed to comply with the requirements of the Commission’s Rules of Practice and Procedure by failing to file its list of witnesses and exhibits in a timely manner.  The official file of the Commission discloses that Applicant has not filed a list of witnesses and copies of exhibits as required, and it has not served copies of its witness list and exhibits on Intervenors.

H.
Because of Applicant’s failure to comply with the Commission’s discovery rules and its failure to file its list of witnesses and exhibits, Golden West requests the Commission to dismiss the application.  In the alternative, Golden West requests that if the Commission declines to grant the motion to dismiss, its alternate Motion In Limine should be granted to preclude Applicant from presenting any testimony or evidence on the issues of public need for the proposed service and inadequacy of existing service.

I.
Golden West requests that the Commission shorten the response time on its motion to noon, June 11, 2001, since time is of the essence given the hearing is scheduled for June 14, 2001.

J.
Golden West also requests that the Commission award attorney’s fees to Golden West.

K.
It is found and concluded that good cause has been established by Golden West to justify the shortening of response time.

L.
Rule 4 Code of Colorado Regulations (“4 CCR”) 723-1-77(c) of the Commission’s Rules of Practice and Procedure governs transportation discovery procedures.  Rule 4 CCR 723-1-77(c)(4) provides that motions to compel discovery shall not be filed in transportation proceedings.  Rather, an aggrieved party may file no later than seven days prior to the hearing a motion to dismiss upon the failure of another party to respond to discovery, or in the alternative a motion In Limine to limit evidence presented.

M.
It is found and concluded that Golden West states good grounds for its Motion to Dismiss.  Applicant has failed to respond to discovery requests or object thereto.  The motion of Golden West to dismiss will be granted as a sanction for the failure of Applicant to comply with the Commission’s discovery rules and the requirements of the Rules requiring parties to timely file witness and exhibit lists.

N.
The motion of Golden West for attorney’s fees will be denied.

O.
Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

II.
ORDER

A. The Commission Orders That:

1. The motion of Golden West Commuter, LLC for shortened response time through noon, June 11, 2001 is granted.

2. The motion of Golden West Commuter, LLC to dismiss the application is granted.  The application designated as Docket No. 01A-117CP is dismissed without prejudice.

3. The motion of Golden West Commuter, LLC for attorney’s fees is denied.

4. The hearing of the application currently scheduled for June 14, 2001 is vacated.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________


Administrative Law Judge

( S E A L )

[image: image1.png]



ATTEST: A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




Bruce N. Smith
Director

G:\ORDER\117CP.DOC









6

