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I.
Statement

A. This is a civil penalty assessment action brought by the Colorado Public Utilities Commission (“Complainant” or “Commission”) against Trans Shuttle, Inc., doing business as Trans Shuttle, (“Trans Shuttle” or “Respondent”), pursuant to § 40-7-116, C.R.S.

B. On May 29, 2001, Trans Shuttle filed its Motion to Set Procedural Orders (“Motion”).  By this Motion, Trans Shuttle requests that a hearing be scheduled for the purpose of setting an evidentiary hearing and for establishing a procedural schedule.  The Motion includes a request for establishing discovery procedures that would include the taking of depositions.

C. On June 4, 2001, the Staff of the Colorado Public Utilities Commission (“Staff”) filed its response to the Motion.  Staff generally opposes the Motion, especially with regard to Trans Shuttle’s request that discovery procedures include the ability of the parties to take depositions.  Staff contends that the discovery procedures found at 4 Code of Colorado Regulations (“CCR”) 723-1-77(C) govern this proceeding.

D. It is not necessary to set a hearing for the purpose of setting an evidentiary hearing in this matter.  To that extent, therefore, the Motion is denied.  Consultation with the parties through their respective counsel reveals that they are available for a hearing in Denver, Colorado on August 21, 2001.  Therefore, the matter will be set for hearing on that date.

E. With regard to establishing a procedural schedule, it would be beneficial to the orderly disposition of this proceeding to establish requirements and time deadlines for the filing of witness and exhibits lists by the parties.  Again, however, this can be accomplished without the necessity of a procedural hearing.  Complainant’s witness and exhibits list shall be filed on or before July 31, 2001.  Respondent’s witness and exhibits list shall be filed on or before August 13, 2001.

F. With regard to discovery, by its own terms Rule 77(c) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-77(c), broadly applies to “any transportation proceeding.”  While the Commission’s procedural rules do not provide a specific definition of this term, it reasonably contemplates the inclusion of Commission proceedings either involving transportation entities or in which transportation issues predominate.  This civil penalty assessment matter meets both standards and, therefore, qualifies as a “transportation proceeding” within the meaning of Rule 77(c).  Accordingly, the discovery rules set forth in that rule will apply to this proceeding.

G. Notwithstanding the above, Rule 77(c) authorizes the Commission to modify the discovery rules set forth therein “for good cause shown.”  Trans Shuttle argues that the discovery rules contained in the Colorado Rules of Civil Procedure (“CRCP”) should apply because “a review of the Commission’s records and also the conducting of depositions is necessary as it directly relates to Trans Shuttle’s right to defend itself against any and all evidence which may be used in the above referenced action.”  However, Trans Shuttle may obtain the same review of pertinent Commission records through the discovery procedures contained in Rule 77(c) as it would obtain by use of the procedures set forth in the CRCP.  Other than the overly general statement set forth above, the Motion contains no explanation of why taking the depositions of Staff’s witnesses is “necessary” to Trans Shuttle’s defense of this action. Accordingly, Respondent has failed to establish good cause for adopting different discovery procedures than those contained in Rule 77(c).

Ii.
ORDER

H. It Is Ordered That:

1. The Motion to Set Procedural Orders filed by Trans Shuttle, Inc., doing business as Trans Shuttle, is denied consistent with the terms of this Order.

2. The captioned proceeding is scheduled for hearing as follows:

DATE:
August 21, 2001

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room
 

1580 Logan Street, Office Level 2
  

Denver, Colorado

3. The respective witness and exhibits list of the parties shall be filed in accordance with the deadlines set forth in Section I, Paragraph E of this Order.

4. The discovery procedures found at 4 Code of Colorado Regulations 723-1-77(c) shall govern this proceeding.

5. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
________________________________


Administrative Law Judge
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Bruce N. Smith
Director
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