Decision No. R01-595

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-582R

in the matter of the application of the county of routt, colorado, for an order authorizing the installation of a railroad crossing protection device to be constructed on the right-of-way of the union pacific railroad compaNy and routt county road 14 adjacent to routt county road 35 (crossing no. 253-651L), steamboat springs, colorado.

recommended decision of
administrative law judge
dale e. isley
granting application, in part

Mailed Date:  June 6, 2001

Appearances:

Jonathan Krause, Esq., Assistant County Attorney for Routt County, Colorado;

James P. Gatlin, Esq., for the Union Pacific Railroad Company; 

Jack Baier, of the Staff of the Colorado Public Utilities Commission; and

Allan White, Jane McLeod and Diana Yeagher, Pro Se.

I.
statement

A.
On October 12, 2000, the County of Routt, State of Colorado (“Routt County”), filed this application requesting authority to install a railroad crossing protection device consisting of automatic signals with gates, bells, and lights at the existing rail crossing where the railroad tracks of the Union Pacific Railroad Company (“UP”) intersect with Routt County Road (“CR”) 14 (the “Crossing”).  The Crossing is located approximately six miles south of Steamboat Springs, Colorado, at Railroad Milepost 183.85, National Inventory Crossing ID No. 253-651L, Routt County.

B.
Funding for the crossing improvements proposed by this application have been allocated pursuant to Title I, Part A, § 1007 of the Intermodal Surface Transportation Efficiency Act of 1991; specifically, § 130 of Title 23 and the regulations promulgated thereunder.

C.
On October 27, 2000, the Commission gave notice of this application to all interested parties, including property owners adjacent to the Crossing as identified by Routt County, in accordance with § 40-6-108(2), C.R.S.  

D.
Interventions were filed in this matter by the Staff of the Public Utilities Commission on October 27, 2000; by the Colorado Department of Transportation (“CDOT”) on November 7, 2000; by the UP On November 13, 2000; and by Allan White, Jane McLeod, Bill Yeager, and Diana Yeager (collectively, “Adjacent Property Owners”) on November 14, 2000.

E.
The Commission scheduled this application for hearing in Steamboat Springs, Colorado on May 22, 2001 at which time the matter was heard.  Testimony was received from Paul H. Draper, Routt County Road and Bridge Director; Louis G. Gabos, Routt County Engineer; Tammie Jakino, Routt County Field Coordinator; Sue K. Gabler, Manager of Industry and Public Projects for the UP; Larry Abrams, Manager of Signal Projects for the UP; Mark Simco; and Jane McLeod on behalf of the Adjacent Property Owners.  Exhibits 1 through 23 were marked, offered, and admitted into evidence.  At the conclusion of the hearing the matter was taken under advisement.

F.
Pursuant to § 40-6-109, C.R.S., the record and exhibits of this proceeding together with the following written recommended decision are transmitted to the Commission.

II.
findings of fact and conclusions thereon

A. Applicant, Routt County is a political subdivision of the State of Colorado.  The UP is a railroad corporation operating in the State of Colorado.  The Adjacent Property Owners were provided notice of this application pursuant to § 40-4-106(3)(a), C.R.S.

B. The Commission has jurisdiction over this matter pursuant to § 40-4-106, C.R.S.  

C. Routt County requests authority from this Commission to upgrade the Crossing with automatic gates, flashing lights, and bells.  Current warning devices consist of standard railroad crossbuck signs on each side of the Crossing and a Yield sign on CR 14 south of the Crossing.  Currently, the area surrounding the Crossing is primarily rural in nature.  However, Sidney Peak Ranch, an approved subdivision of 44 35-acre lots, is in close proximity to the Crossing.  Exhibits 1 and 2 show the Crossing location and current surrounding conditions.  An average of eight trains move through the Crossing per day.  

D. CR 14 is classified as a primary road with a posted speed limit of 30 miles per hour.  It runs north and south, generally parallel to Colorado Highway 131.  It crosses the mainline tracks of the UP at the Crossing at an angle of approximately 22 degrees.  The approach of CR 14 going north toward the Crossing is a positive 5 percent grade.  Routt County Road 35 (“CR 35”) intersects CR approximately 80 feet immediately north of the Crossing.  The approach to the Crossing from CR 35 proceeding south on CR 14 is a negative 7 percent.  Exhibits 3, 4, 5 through 12, 17, and 22 provide illustrations of the Crossing as well as the configuration of CR 14 and CR 35 in relation to the Crossing.

E. At the time the application was filed, Routt County estimated the average daily traffic count at the Crossing to be 45 vehicles.  It contends that traffic at the Crossing has increased since that time due to additional residential development in the surrounding area.  However, the traffic count studies introduced by Routt County at the hearing (Exhibits 14, 15, and 16) in support of this contention are inconclusive.  Exhibits 14 and 16 purport to measure vehicular traffic at points on CR 14 and CR 35 that would not necessarily count vehicles proceeding through the Crossing.  While Exhibit 15 indicates that that an average of 252 vehicles traversed the Crossing during a 9-day period in April of this year, the testimony indicated that this count may be skewed for several reasons.  These reasons include road construction activities on Colorado Highway 131 that may have temporarily diverted additional traffic or construction equipment onto CR 14 and/or CR 35 during the period covered by Exhibit 15.  In addition, Ms. Jakino testified that the vehicle counting devices used to compile these studies were old and somewhat unreliable and could not be placed so as to secure traffic count information during the same time periods.

F. The Routt County representatives appearing at the hearing testified, however, that this application is not based solely on current or projected increases in vehicular traffic passing through the Crossing.  Rather, it is based on the dangers posed by the physical characteristics of the landscape in proximity to the Crossing, the Crossing itself, and the Crossing’s alignment to the CR 14 and CR 35 intersections.  Of primary concern is the limited sight distance to the south of the Crossing for trains traveling northbound.  Trains traveling in that direction round a bend in the track located approximately 700 feet southwest of the Crossing.  Trains traveling at 40 miles per hour, the current maximum timetable speed for this portion of track, arrive at the Crossing only 12 seconds after rounding this bend.  This provides motorists at the Crossing with a limited amount of time to react to a northbound approaching train after it becomes visible to them.

G. This visibility limitation is complicated by the acute angles at which CR 14 and the Crossing intersect and at which CR 35 intersects with CR 14.  Motorists traveling northbound on CR 35 who wish to make a right-hand turn onto CR 14 southbound must look sharply over their right shoulder at approximately a 170-degree angle before passing through the Crossing in order to detect a northbound train.  A similar maneuver, albeit over the left shoulder, must be executed by motorists traveling northbound on CR 14 who wish to make a left-hand turn onto CR 35 or who wish to proceed northbound on CR 14 after passing through the Crossing.  A motorist traveling southbound on CR 14 who wishes to pass through the Crossing and continue on southbound on CR 14 must first decide whether to cross CR 35 into potentially oncoming traffic.  He must then decide whether to pass through the Crossing.  All the above scenarios require motorists approaching the Crossing to make relatively complex driving decisions within a short time period and in the face of limited sight visibility for northbound trains.  Exhibits 5 through 12 and 22 provide photographic evidence of the above-described physical characteristics relating to the Crossing and its alignment to the CR 14 and CR 35 intersections.

H. The potential dangers described above are illustrated by an accident that occurred at the Crossing on January 29, 1995.  At approximately 10:00 p.m. on that date Mark Simcoe approached the Crossing from the west on CR 35.  At the CR 15/Cr 14 intersection he turned right onto CR 14 and proceeded toward the Crossing.  He was unaware of the approach of a train headed northbound until it came around the bend in the railroad tracks and was approximately 50 yards from the Crossing.  By that time the front portion of Mr. Simcoe’s vehicle had partially entered the Crossing and was struck by the oncoming train.  Mr. Simcoe estimates that he had only five seconds after seeing the train to attempt to remove his vehicle from the Crossing.  Although the weather conditions were generally unfavorable at the time (below zero temperature, fog, icy roadway), Mr. Simcoe attributes the cause of this accident to his inability to see the train in sufficient time to extricate his vehicle from the Crossing.  A copy of the accident report describing this accident was admitted into evidence as Exhibit 13.  After the accident Mr. Simcoe contacted Routt County officials and advised them that, in his opinion, the Crossing was unsafe.  Mr. Simcoe supports this application.

I. Exhibits 18 and 23 provide detail concerning the improvements to the Crossing requested by this application.  The subject improvements are intended to enhance the overall safety of the Crossing by adding crossing gates in each direction.  The mast for the crossing gate located on the south side of the Crossing will be equipped with four flashing lights, two faced to the front and two faced to the back.  The mast for the crossing gate located on the north side of the Crossing will be equipped with the same lighting configuration along with an additional pair of sidelights directed toward CR 35 where it intersects with CR 14.  Both crossing gate arms will also be equipped with three lights and pedestrian bells.  The warning signals are activated by motion devices designed to sense trains approaching the Crossing from each direction.  The system is designed to provide 31 seconds of advance warning to motorists or pedestrians at the Crossing regardless of the speed of an oncoming train.

J. If approved by this agency, the subject improvements to the Crossing will be constructed and paid for under the terms of a Contract for Upgrading Highway/Railroad Grade Crossing Warning Devices Under Federal Section 130 Program (“Contract”) between Routt County, CDOT, and the UP dated November 7, 2000.  See, Exhibit 18.  Under the terms of the Contract the improvements will be made by the UP in accordance with the standards of the Manual of Uniform Traffic Control Devices (“MUTCD”).  As indicated above, the cost of the improvements, estimated to be $155,888, will be paid with Federal participating funds pursuant to Title I, Part A, § 1007 of the Intermodal Surface Transportation Efficiency Act of 1991.  Under the Contract, Routt County has agreed to be responsible for the maintenance of the roadway approaches to the Crossing and the UP had agreed to maintain the warning devices.

K. The Adjacent Property Owners oppose the application.  In general, they believe that the proposed improvements will not materially enhance the safety of the Crossing and, instead, will serve to disturb the rural character of the surrounding area.  They contend that the current and projected level of traffic passing through the Crossing is much lower than has been stated by Routt County.  They also point to the fact that the accident involving Mr. Simcoe is the only reported accident at the Crossing.  They dispute that this accident was caused by a general visibility limitation to the south of the Crossing and, instead, point to the adverse weather conditions prevailing at the time of the accident.

L. Of particular concern to the Adjacent Property Owners is the noise to be produced by the pedestrian bell that will be activated along with the other warning devices.  The system is currently designed to initiate activation of the bell when the crossing gates are lowered and for the bell to continue sounding during the entire time the warning lights are activated.  The Adjacent Property Owners contend that the bell is unnecessary since the area surrounding the Crossing is primarily rural and, therefore, very few pedestrians currently use the Crossing.  They are also concerned that the pedestrian bell will be activated on a continuous basis when train cars are placed on the rail siding located a short distance from the Crossing.  They contend that the noise to be produced by the pedestrian bell will disrupt the peace and solitude of the area.

M. Witnesses for the UP testified that the system is deigned to preclude continuous activation of the pedestrian bell when train cars are placed on the rail siding located near the Crossing.  If such a malfunction occurs, signage near the Crossing directs complaining parties to a toll-free telephone number that will reach UP’s maintenance department.  Mr. Abrahms testified that it would take approximately 1.5 hours for UP personnel to respond to a call for maintenance at the Crossing. In order to partially satisfy the concerns of the Adjacent Property Owners, UP offered to modify the warning system so as to allow activation of the bell only during the time the crossing gates are in motion; i.e., only while being lowered or raised.  The UP testified that such a modification is allowed by the MUCTD standards but that complete elimination of the pedestrian bell would violate such standards.

N. Section 40-4-106, C.R.S., grants authority to the Commission to determine the point of crossing at which railroad tracks intersect with the public streets and highways and to determine the protective devices that may be reasonable and necessary to protect against accidents and to provide for the public safety at such crossings.

O. The evidence of record establishes that the public convenience and necessity requires that the Crossing be upgraded by installation of a railroad crossing protection device consisting of automatic signals with gates and lights.  These improvements are needed in order to mitigate the dangers posed by the physical characteristics of the landscape in proximity to the Crossing, the Crossing itself, and the Crossing’s alignment to the CR 14 and CR 35 intersections.  No railroad crossing warning device is entirely foolproof.  However, installation of the automatic lights called for by this application will greatly reduce the dangers posed by the limited sight distance to the south of the Crossing by providing motorists with a visual warning of approaching trains well in advance of the warning they now receive through their reliance on sight or sound alone.  In addition, activation of the automatic crossing gates proposed herein will provide some physical impediment to a motorist’s ability to enter the Crossing in advance of oncoming trains.

P. No specific evidence was presented at the hearing concerning the level of current use of the Crossing by pedestrians.  Therefore, the need for pedestrian warning bells, at least in accordance with the specifications originally submitted with this application, is somewhat questionable.  It may reasonably be assumed, however, that future residential development in the area as anticipated by Routt County will result in increased pedestrian use of the Crossing.  It would be prudent, therefore, to equip the safety device to be installed there with a pedestrian warning device.  The alternative proposed by the UP strikes a reasonable balance between the need to provide for pedestrian safety and the desire of the Adjacent Property Owners to preserve, at least in part, the rural character of the area.  Accordingly, the railroad crossing protection device proposed by this application should be modified so as to allow for activation of the pedestrian bell only during the time the crossing gates are in motion; i.e., only while being lowered or raised. 

Q. As indicated above, the proposed plans and specifications and cost estimates for the proposed upgraded signalization of the Crossing were submitted into evidence as Exhibits 18 and 23.  With the exception of the modification discussed above relating to the pedestrian bell, these plans and specifications will be approved by the order to follow.

R. Section 40-4-106(2)(b), C.R.S., which generally requires that the Commission allocate among the parties the cost of the Crossing upgrades, is not applicable to this proceeding since installation of the subject warning devices will be paid with Federal participating funds.

S. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III.
order

A.
The Commission Orders That:

1. The application of the County of Routt, State of Colorado, to install a railroad crossing protection device consisting of automatic signals with gates, bells, and lights at the existing rail crossing where the railroad tracks of the Union Pacific Railroad Company intersect with Routt County Road 14, Railroad Milepost 183.85, National Inventory Crossing ID No. 253-651L, County of Routt, State of Colorado, is granted, in part, consistent with the terms of this Order.

2. The Union Pacific Railroad Company is authorized and directed to install the railroad crossing protection device consisting of automatic signals with gates, bells, and lights at the existing rail crossing where the railroad tracks of the Union Pacific Railroad Company intersect with Routt County Road 14, Railroad Milepost 183.85, National Inventory Crossing ID No. 253-651L, County of Routt, State of Colorado.  Except as provided by the terms of this Order, such warning devices shall be installed in accordance with the provisions of the Contract for Upgrading Highway/Railroad Grade Crossing Warning Devices Under Federal Section 130 Program between it, Routt County, Colorado, and the Colorado Department of Transportation dated November 7, 2000.

3. Installation of the warning and safety devices authorized in ordering paragraph 2 above shall be in accordance with the plans and specifications, Exhibit Nos. 18 and 23, introduced into evidence at the hearing of this matter, except that the plans and specifications relating to the pedestrian bells shall be modified so as to allow activation of such pedestrian bells only during the time the crossing gates are in motion.  

4. The total actual cost of labor and material required for installation of the railroad crossing warning and safety devices shall be paid with funds allocated pursuant to Title I, Part A, § 1007 of the Intermodal Surface Transportation Efficiency Act of 1991; specifically, § 130 of Title 23 and the regulations promulgated thereunder.

5. The County of Routt, State of Colorado shall notify the Commission in writing within ten days of the completion of the project.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
________________________________


Administrative Law Judge
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Bruce N. Smith
Director
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� At hearing the Adjacent Property Owners suggested that Sidney Peak Ranch, the owners of property in close proximity to the Crossing, should also have been provided with notice of this application.  However, Exhibit 2 indicates that Sidney Peak Ranch does not own property adjacent to the Crossing.  While the same is true for Allan White and Jane McLeod, no other party objected to their participation in this proceeding as intervenors. Notice of this application to those who do not own property adjacent to the Crossing was not legally required by § 40-4-106(3)(a), C.R.S.        


� A review of the MUCTD standards indicates that pedestrian bells or other audible warning devices are optional, not mandatory.  See, MUCTD Standard 8D.02, Flashing Light Signals, Post-Mounted.
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