Decision No. R01-542-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01F-166T

sunwest communications, inc.,


complainant,

v.

Qwest communications international, inc.,


respondent.

INTERIM ORDER OF
administrative law judge
dale e. ISLEY
granting motion to compel
arbitration; staying proceeding
pending arbitration; and
denying motion for
leave to file reply
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I.
STATEMENT

A.
On April 13, 2001, the Complainant, Sunwest Communications, Inc. (“Sunwest”), filed a Formal Complaint with the Colorado Public Utilities Commission (“Commission”) against Respondent, Qwest Communications International, Inc. (“Qwest”), pursuant to Rule 61(b) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (“CCR”) 723-1-61(b).

B.
On April 16, 2001, the Commission issued its Order to Satisfy or Answer.  

C.
On April 26, 2001, Qwest filed a Motion to Dismiss and Compel Arbitration (“Motion to Compel Arbitration”).  The Motion to Compel Arbitration requests that this complaint proceeding be dismissed and that the Commission order Sunwest to arbitrate the claims asserted in the Formal Complaint filed in this matter.  Qwest contends that such claims are identical to those previously ordered to arbitration by the El Paso County District Court and/or are encompassed by the arbitration provisions of one or more Interconnection Agreements entered into by the parties.   

D.
On May 10, 2001, Sunwest filed its Response to Respondent’s Motion to Dismiss and Compel Arbitration (“Response”).  Sunwest contends that the issues raised in its Formal Complaint are different than those ordered to arbitration by the El Paso County District Court and that litigation of those issues before the Commission is specifically authorized by an agreement entered into by the parties on February 27, 1998.

E.
On May 15, 2001, Qwest filed a pleading entitled “Respondent’s Motion for Leave to File a Reply in Support of its Motion to Dismiss and Compel Arbitration” (“Motion to Reply”).  Qwest’s Reply in Support of its Motion to Dismiss and Compel Arbitration ("Reply”) was attached to the Motion to Reply as Exhibit 1.

II.
MOTION TO REPLY

A.
Although labeled a motion to file a reply “in support of” its Motion to Compel Arbitration, the Motion to Reply is, in reality, a request to submit a reply to the Response.  Replies to responses are specifically precluded by Rule 22(b) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-22(b).  Accordingly, the Motion to Reply will be denied and the Reply will not be considered in connection with the resolution of the Motion to Compel Arbitration.

III.
MOTION TO COMPEL ARBITRATION

A.
The procedural background of the dispute between Sunwest and Qwest that preceded the filing of the Formal Complaint is described in the Motion to Compel Arbitration, the Response, and the various attachments to those pleadings.  A general summary of that background is set forth below.
B.
In 1997, Sunwest and Qwest entered into a Commission approved Interconnection Agreement (the “1997 Interconnection Agreement”).  See, Docket No. 97T-264; Decision No. C97-826.  Shortly thereafter, a disagreement arose between the parties concerning certain provisions of that agreement.  The specifics of that disagreement are still in dispute but are largely irrelevant to the resolution of the Motion to Compel Arbitration.
C.
On February 27, 1998, the parties entered into an agreement (the “1998 Agreement”) that was designed to provide an interim resolution of the disagreement referred to above.
 According to its terms, the 1998 Agreement would “...be a settlement agreement separate and apart from the interconnection agreement between our companies.”  The initial term of the 1998 Agreement was for six months with the provision that “[T]here after either party may cancel and if no agreement has been reached either party may seek recourse for any arrangements going forward at the Colorado Commission.”
D.
Qwest apparently honored the provisions of the 1998 Agreement through December 1999 by making the payments to Sunwest called for therein.  In January 2000 it discontinued making such payments.  By letter dated August 31, 2000, Qwest formally advised Sunwest that it considered the 1998 Agreement to be cancelled.  See, Exhibit C of the Response.
E.
At about the time Qwest discontinued making payments under the 1998 Agreement, the Commission approved a second Interconnection Agreement between Sunwest and Qwest (the “2000 Interconnection Agreement”).  See, Docket No. 99T-598; Decision No. C00-68.  The 2000 Interconnection Agreement contained dispute resolution provisions that allowed either party to demand arbitration of “any claim, controversy or dispute” that might arise between them.

F.
In August 2000, Sunwest initiated legal action against Qwest in El Paso County District Court (the “State Court Action”).  Among other things, the Second Amended Complaint filed by Sunwest in that proceeding alleges that Qwest breached the 1998 Agreement by failing or refusing to make the payments called for therein.
  Sunwest contends that such breach entitles it to damages for lost access charges incurred since January 1, 2000 and for additional such charges that “continue to accrue.”  It requests that Qwest be “equitably estopped from unilaterally terminating” the 1998 Agreement and that it be required to pay Sunwest “all amounts which it owes” under the 1998 Agreement.
G.
On October 11, 2000, Qwest and Sunwest entered into a stipulation in connection with the State Court Action.  The stipulation was drafted and approved by the parties and became an Order of the El Paso County District Court (“Stipulated Order”).
  The Stipulated Order provides that “[T]he entire 

dispute between the parties will be arbitrated before the American Arbitration Association....”  It also calls for the State Court Action to be stayed pending arbitration.  An arbitration proceeding was thereafter commenced before the American Arbitration Association (“AAA”) and is ongoing.  See, Exhibits E and F of the Motion to Compel Arbitration.
H.
As indicated previously, Sunwest filed its Formal Complaint in this matter on April 13, 2001.  Paragraph 8 of the Formal Complaint contends that “Qwest has failed and refused, despite repeated demands by Sunwest, to make the payments due” under the 1998 Agreement.  The Formal Complaint requests that the Commission determine that the 1998 Agreement may not be terminated by Qwest or that Qwest continue making the payments contemplated by the 1998 Agreement until it completes Sunwest’s orders for unbundled switch ports.  Sunwest references that portion of the 1998 Agreement allowing “either party to seek recourse ... at the Colorado Commission” as grounds for its ability to prosecute its Formal Complaint in this forum.

I.
In Colorado, arbitration is a favored method of dispute resolution and doubts concerning the scope of particular arbitration agreements are to be resolved in favor of arbitration.  See, Peterman v. State Farm Mut. Auto. Ins. Co., 961 P.2d 487 (Colo. 1998) and Austin v. U S West, Inc., 926 P.2d 181 (Colo. App. 1996).  In determining the scope of an arbitration provision, courts must strive to give effect to the mutual intent of the parties.  In doing so, the terms of an arbitration agreement are to be afforded their plain and ordinary meaning.  See, Hughley v. Rocky Mountain Health Maintenance Organization, Inc., 910 P.2d 30 (Colo. App. 1995).  A determination must be made whether the factual allegations underlying a particular claim are within the scope of the arbitration provision regardless of how the claim is characterized in the pleading.  See, Gergel v. High View Homes, LLC, 996 P.2d 233 (Colo. App. 1999).  
J.
Courts may refuse to compel arbitration only upon a showing that there is no agreement to arbitrate or the issue sought to be arbitrated is clearly beyond the scope of the arbitration provision.  See, Gergel v. High View Homes, LLC, supra.  Unlimited arbitration clauses require arbitration of any and all disputes arising out of an agreement.  See, Ellis v. Rocky Mountain Empire Sports, 602 P.2d 895 (Colo. App. 1979).  Once a controversy is submitted to arbitration, it remains before the arbitrator until an award is rendered unless the parties mutually agree to withdraw it.  See, Cabus v. Dairyland Insurance Company, 656 P.2d 54 (Colo. App. 1982).

K.
Application of the above principles to the facts gleaned from the pleadings submitted by the parties dictates that the Motion to Compel Arbitration be granted.  While the 1998 Agreement may have afforded Sunwest an initial opportunity to seek recourse at the Commission upon Qwest’s cancellation or breach of the same, it elected instead to initiate the State Court Action.  Thereafter, Sunwest stipulated that the “entire dispute” between it and Qwest be submitted to arbitration.  The Stipulated Order, jointly drafted by Sunwest and Qwest and approved by their respective counsel, does not contain any language excluding specific issues from the broad scope of the parties’ agreement to arbitrate the “entire dispute”.  Nor does it contain language reserving to Sunwest the right to petition this Commission for redress of issues that may not have been covered by this broad arbitration provision.  Had Sunwest intended to reserve certain issues for resolution by the Commission it would surely have included language in the Stipulated Motion to that effect. 
L.
Since it was entered in the State Court Action, the term “entire dispute” as used in the Stipulated Order can reasonably be presumed to refer, at the very least, to all issues raised in connection with or arising out of the Second Amended Complaint.  A comparison of the allegations contained in Sunwest’s Second Amended Complaint with the allegations contained in its Formal Complaint reveals that they are substantially identical.  To a lesser extent, the same can be said of the remedies requested by Sunwest therein.  
M.
Both pleadings recite factual allegations in support of Sunwest’s claim that Qwest breached the 1998 Agreement.  See, Second Amended Complaint, First Claim for Relief, and paragraph 8 of the Formal Complaint.  Both also request a determination as to the continued viability of the 1998 Agreement.  See, Second Amended Complaint, Seventh Claim for Relief (request that Qwest be equitably estopped from unilaterally terminating the 1998 Agreement) and Formal Complaint, Prayer for Relief (request for a determination that the 1998 Agreement may not be terminated by Qwest).  Both request a determination that Qwest’s payment obligations under the 1998 Agreement continue.  See, Second Amended Complaint, First Claim for Relief (claim for access charges that “continue to accrue”) and Formal Complaint, Prayer for Relief (request for determination that Quest must continue payments under the 1998 Agreement).  While it is true that the Commission has no authority to directly award Sunwest the monetary damages claimed in the Second Amended Complaint, a Commission determination that the 1998 Agreement was not and may not be terminated by Qwest could effectively position Sunwest for an award of such damages in another forum. 

N.
Affording the term “entire dispute” as used in the Stipulated Order its plain and ordinary meaning, it must be concluded that the parties intended that all disputes arising out of the 1998 Agreement be arbitrated.  This interpretation is supported by the virtual identity of the claims asserted by Sunwest in the State Court Action with those asserted in this proceeding.  Even if the meaning of this term could be subject to some contrary interpretation, the general policy requiring that doubts concerning the scope of arbitration clauses be resolved in favor of arbitration would dictate the same result.  For these reasons, the Motion to Compel Arbitration will be granted.
O.
While the doctrine of res judicata applies to administrative proceedings, it only operates as a bar to a second proceeding on a claim that was litigated in a prior proceeding where a final judgment was issued.  See, Cruz v. Benine, 984 P.2d 1173 (Colo. 1999).  Under Colorado law, a court order compelling arbitration is not a final appealable order even if it determines the substantive issue of arbitrability.  See, Thomas v. Farmers Ins. Exchange, 857 P.2d 532 (Colo. App. 1993).  Therefore, the doctrine of res judicata does not apply to the Stipulated Order and this proceeding cannot be dismissed on that basis.  Having determined that the Motion to Compel Arbitration should be granted, the appropriate procedure is to stay this proceeding pending completion of the arbitration process currently pending before the AAA.
IV.
ORDER

A.
It Is Ordered That:

1. The Motion to Dismiss and Compel Arbitration filed by Respondent, Qwest Communications International, Inc., is granted, in part.  The claims asserted by Complainant, SunWest Communications, Inc., in the Formal Complaint filed in this proceeding shall be arbitrated in the arbitration process initiated before the American Arbitration Association (Case No. 77Y1810331300) pursuant to the Order of the District Court, County of El Paso, State of Colorado (Case No. 00CV-2143) dated November 17, 2000, nunc pro tunc to October 11, 2000.

2. This proceeding is stayed pending completion of the arbitration process initiated before the American Arbitration Association (Case No. 77Y1810331300) pursuant to the Order of the District Court, County of El Paso, State of Colorado (Case No. 00CV-2143) dated November 17, 2000, nunc pro tunc to October 11, 2000.

3. The Motion for Leave to File a Reply in Support of its Motion to Dismiss and Compel Arbitration filed by Respondent, Qwest Communications International, Inc., is denied.

4. The hearing of this matter, currently scheduled for July 31, 2001 and August 1 and 2, 2001, is vacated.

5. This Order shall be effective immediately.
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� A copy of the 1998 Agreement is attached to the Formal Complaint as Exhibit A.


� A copy of the dispute resolution provisions of the 2000 Interconnection Agreement was attached to the Motion to Compel as Exhibit A.  The Motion to Compel and the Response suggest that similar if not identical dispute resolution provisions were contained in the 1997 Interconnection Agreement.


� A copy of the Second Amended Complaint filed by Sunwest in the State Court Action is attached to the Motion to Compel Arbitration as Exhibit B.


� A copy of the Stipulated Order is attached to the Motion to Compel as Exhibit C.
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